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PREFACE 

Federal  support  of  long-term  care  for  the  elderly  has,  within  a 
decade,  climbed  from  millions  to  billions  of  dollars. 

What  is  the  Nation  receiving  for  this  money  ? 

This  report  explores  that,  and  related,  questions. 

It  concludes  that  public  policy  has  failed  to  produce  satisfactory  in- 
stitutional  care — or  a  lternatives — for  chronically  ill  older  Americans. 

Furthermore,  this  document — and  other  aocumenrs  vo  lOiiow — ae- 
clare  that  today's  entire  population  of  the  elderly,  and  their  offspring, 
suffer  severe  emotional  damage  because  of  dread  and  despair  associ- 
ated with  nursing  home  care  in  the  United  States  today. 

This  policy,  or  lack  thereof,  may  not  be  solely  responsible  for  pro- 
ducing such  anxiety.  Deep-rooted  attitudes  toward  aging  and  death 
also  play  major  roles. 

But  the  actions  of  the  Congress  and  of  States,  as  expressed  through 
the  Medicare  and  ^Medicaid  programs,  have  in  many  ways  intensified 
old  problems  and  have  created  new  ones. 

Efforts  have  been  made  to  deal  with  the  most  severe  of  those  prob- 
lems. Laws  have  been  passed ;  national  commitments  have  been  made ; 
declarations  of  high  purpose  have  been  uttered  at  national  conferences 
and  by  representatives  of  the  nursing  home  industry. 

But  for  all  of  that^  long-term  care  for  older  Americans  stands  today 
as  the  most  troubled^  and  troublesome^  component  of  our  entire  health 
care  system. 

It  is  costly  and  growing  costlier. 

It  is  increasing  in  numbers,  already  providing  more  beds  than  there 
are  beds  in  general  hospitals. 

And  there  is  every  reason  to  believe  that  many  more  beds  will  be 
needed  because  the  population  of  old  persons  in  this  Nation  continues 
to  grow  faster  than  any  other  age  group. 

Nursing  home  care  is  associated  with  scandal  and  abuse,  even  though 
the  best  of  its  leaders  have  helped  develop  vitally  needed  new  meth- 
ods of  care  and  concern  for  the  elderly,  and  even  though — day  in  and 
day  out — underpaid,  but  compassionate,  aides  in  many  homes  attempt 
to  provide  a  touch  of  humanity  and  tender  care  to  patients  who, 
though  mute  or  confused  and  helpless,  nevertheless  feel  and  appreci- 
ate kindness  and  skill. 

This  industry,  which  has  grown  very  rapidly  in  just  a  few  decades — 
and  most  markedly  since  1965,  when  Medicare  and  Medicaid  were 
enacted—could  now  take  one  of  three  courses : 

It  could  continue  to  grow  as  it  has  in  the  past,  spurred  on  by 
sheer  need,  but  marred  by  scandal,  negativism,  and  murkiness 
about  its  fundamental  mission. 

It  could  be  mandated  to  transform  itself  from  a  predominantly 
proprietary  industry  into  a  nonprofit  system,  or  into  one  which 
takes  on  the  attributes  of  a  quasi-public  utility. 
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Or  it  could — with  the  informed  help  of  Government  and  the 
general  public — move  to  overcome  present  difficulties,  to  im- 
prove standards  of  performance,  and  to  fit  itself  more  successfully 
into  a  comprehensive  health  care  system  in  which  institutionaliza- 
tion is  kept  to  essential  minimums. 
Whatever  course  is  taken,  it  is  certain  that  the  demand  for  improve- 
ment will  become  more  and  more  insistent. 

Within  the  Congress,  that  demand  has  been  clearly  expressed  in 
recent  years.  But  often  congressional  enactments  have  been  thwarted 
by  reluctant  administration,  or  simply  have  been  ignored.  Now,  facing 
the  prospect  of  early  action  upon  a  national  health  program  for  all 
age  groups,  the  Congress  must  certainly  consider  long-term  care  a 
major  part  of  the  total  package.  Wisely  used,  the  momentum  for  a 
total  health  care  package  could  be  used  to  insure  better  nursing  home 
care. 

Within  the  administration,  there  has  been  drift  and  unresponsive- 
ness to  congressional  mandate  since  1965.  There  are  signs,  however, 
that  rising  costs  and  rising  public  concern  have  aroused  certain  mem- 
bers of  the  executive  branch  to  see  the  need  for  long-term  care  reform 
more  clearly  than  before.  Their  actions  and  initiatives  are  welcome, 
but  it  is  essential  that  the  Department  of  Health,  Education,  and 
Welfare,  take  far  more  effective,  well-placed  action  than  it  has  thus 
far. 

Everywhere,  the  demand  for  reform  is  intensifying.  People  know 
that  a  nursing  home  could  be  in  everyone's  future. 

They  ask  why  placement  in  such  a  home  should  be  the  occasion  for 
despair  and  desperation,  when  it  should  be  simply  a  sensible  accom- 
modation to  need. 

The  Subcommittee  on  Long-Term  Care  of  the  Senate  Special  Com- 
mittee on  Aging  continually  has  asked  the  same  question. 

Care  for  older  persons  in  need  of  long-term  attention  should  be 
one  of  the  most  tender  and  effective  services  a  society  can  offer  to  its 
people.  It  will  be  needed  more  and  more  as  the  number  of  elders 
increases  and  as  the  number  of  very  old  among  them  rises  even  faster. 

What  is  needed  now  ?  As  already  indicated,  the  forthcoming  debate 
over  a  national  health  program  will  offer  opportunity  for  building 
good  long-term  care  into  a  comprehensive  program  for  all  Americans. 

But  the  issues  related  to  the  care  of  the  chronically  ill  are  far 
from  simple.  Tangled  and  sometimes  obscure,  technical  questions 
related  to  such  matters  as  reimbursement,  establishment  of  standards, 
enforcement,  and  recordkeeping,  often  attract  the  attention  of  policy- 
makers, to  the  exclusion  of  other  questions,  such  as : 

Could  nursing  homes  be  avoided  for  some,  if  other  services  were 
available  ? 

What  assurance  is  there  that  the  right  number  of  nursing  homes 
are  being  built  where  they  are  most  needed  ? 

What  measures  can  Government  take  to  encourage  providers 
themselves  to  take  action  to  improve  the  quality  of  nursing  home 
care  ? 

What  can  be  done  to  encourage  citizen  action  and  patient  ad- 
vocacy at  the  local  level  ? 
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Such  questions  intrude  even  when  the  best  of  care  is  given.  In 
other  settings,  however,  scandal  and  calamity  enter  the  picture ;  and 
dark  new  questions  emerge. 

The  subcommittee,  in  this  report  and  succeeding  Supporting  Papers, 
recognizes  the  importance  of  the  nursing  home  industry;  and  it 
pledges  every  effort  to  continue  communication  with  representatives 
of  the  industry  and  with  members  of  the  executive  branch. 

For  these  reasons,  the  subcommittee  has  devised  an  unusual  format : 
After  publication  of  this  Introductory  Report,  a  series  of  follow-up 
papers  on  individual  issues  will  follow;  then  we  will  publish  a  com- 
pendium of  statements  invited  from  outside  observers ;  after  this  will 
come  our  final  report.  In  this  way,  the  subcommittee  can  deal  with 
the  many  parts  needed  to  view  long-term  care  as  a  whole. 

Testimony  from  many,  many  days  of  hearings  and  other  research 
have  been  tapped  for  this  report,  which  is  extensive  and  heartfelt. 
Concern  about  people  has  been  at  the  heart  of  this  effort.  The  sub- 
committee has,  therefore,  been  especially  dependent  upon  responsive 
staff  effort.  Mr.  Val  Halamandaris,  associate  counsel  for  the  Senate 
Special  Committee  on  Aging,  deserves  specific  mention  for  his  role  in 
assuring  that  subcommittee  inquiries  remained  directed  at  their  real 
target:  to  wit,  people  in  need  of  good  care.  Mr.  Halamandaris  has 
had  the  primary  responsibility  for  directing  the  subcomimittee's  hear- 
ings ;  he  is  responsible  for  the  excellent  research  on  data  and  for  writ- 
ing this  report.  He  is  more  than  a  skilled  and  attentive  attorney ;  his 
investigatory  skills  are  rooted  in  concern  and,  when  necessary,  out- 
rage. He  has  made  it  possible  for  this  subcommittee  to  compile  and 
offer  more  information  and  insights  into  the  nursing  home  industry 
than  the  Congress  has  ever  had  before. 

He  has  been  helped  considerably  by  other  committee  personnel.  Staff 
Director  William  Oriol  has  provided  guidance  and  consultation  lead- 
ing to  the  design  and  special  points  of  emphasis  in  this  report.  Com- 
mittee Counsel  David  Affeldt  has  given  generously  of  his  legislative 
expertise,  as  well  as  painstaking  attention  to  detail. 

Particularly  fortunate  for  the  subcommittee  was  the  fact  that  a  pro- 
fessional staff  member,  John  Edie,  had  special  qualifications  for  mak- 
ing a  substantial  contribution  to  this  effort.  Mr.  Edie,  an  attorney, 
formerly  served  as  counsel  to  a  program  on  aging  in  Minneapolis, 
Minn.  "When  the  subcommittee  went  to  that  city  for  intensive  hearings 
on  scandalous  shortcomings  in  nursing  home  care  there,  Mr.  Edie  testi- 
fied and  then  continued  his  efforts  on  behalf  of  reform.  In  the  prepara- 
tion of  this  report,  he  has  worked  closely  and  at  length  with  Mr. 
Halamandaris  and  his  associates. 

The  subcommittee  also  stands  in  debt  to  a  select  group  in  the  nursing 
home  industry  and  within  the  executive  branch.  Usually  without  much 
attention  or  encouragement,  these  public  servants  have  stubbornly  re- 
fused to  compromise  their  goal,  seeking  high,  but  reasonable,  stand- 
ards of  care. 

With  the  publication  of  this  Introductory  Report,  the  subcommittee 
begins  a  final  exploration  of  issues.  We  will  publish  responsible  com- 
ments on  findings  expressed  in  this  document  and  the  Supporting 
Papers  which  will  follow.  And  we  will,  in  our  final  report,  perhaps  8 
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to  10  months  from  now,  make  every  effort  to  absorib  new  ideas  or  chal- 
lenges to  our  findings.  The  care  of  chronically  ill  older  Americans  is  too 
serious  a  topic  for  stubborn  insistence  upon  fixed  positions.  Obviously, 
changes  are  needed.  Obviously,  those  changes  will  occur  only  when  pub-  I 
lie  understanding  and  private  conscience  are  stirred  far  more  than  is 
now  the  case. 

Frank  E.  Moss,  Chmrman^ 
Subcommittee  on  Long-Term  Care, 
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NURSING  HOME  CARE  IN  THE  UNITED 
STATES:  FAILURE  IN  PUBLIC  POLICY 


INTRODUCTORY  REPORT 


ABOUT  THIS  REPORT 

Nursing  home  care  in  the  United  States  is  a  relatively  young 
industry.  It  did  not  really  begin  until  enactment  of  Social  Security  in 
1935 ;  it  began  to  grow  substantially  after  World  War  II ;  it  accelerated 
tremendously  after  Medicare  and  Medicaid  were  enacted  in  1965. 

To  the  Senate  Committee  on  Aging  and  in  particular  to  its  Subcom- 
mittee on  Long-Term  Care,  the  growth  of  the  industry  has  been  a 
source  of  satisfaction.  Quite  clearly,  nursing  home  care  is  an  essential 
element  in  what  should  be  a  continuum  of  care  for  older  Americans. 
In  this  regard,  the  Federal  dollar  has  been  a  major  factor  in  stimulat- 
ing the  availability  of  nursing  home  services.  But  the  subcommittee  is 
also  deeply  concerned  that  Federal  funds  are  now  used  to  support 
substandard  care  in  far  too  many  cases. 

On  the  one  hand,  the  subcommittee  recognizes  that  long-term  care 
is  needed  now  and  will  be  needed  even  more  in  the  future,  particularly 
as  the  number  of  elderly  over  age  75  continues  to  increase.  Impressive 
gains  in  providing  such  treatment  have  been  made;  the  brick-and- 
mortar  structures  needed  for  beds  and  for  rehabilitation  have  been,  to 
a  large  degree,  provided.  Impressive  and  encouraging  methods  of  treat- 
ment have  been  developed  to  restore  health  where  possible  or  to  make 
chronic  illness  as  tolerable  as  possible  in  cases  where  it  is  truly  irrever- 
sible. 

On  the  other  hand,  the  subcommittee  must  reluctantly  subscribe 
to  the  major  finding  of  this  survey :  a  coherent,  constructive,  and 
progressive  national  policy  has  not  yet  been  developed  to  meet 
the  long-term  care  needs  of  the  elderly. 

A5  a  result,  millions  of  older  Americans  who  have  already  received 
care  in  nursing  homes  have  not  received  maximum  help.  In  many  cases 
they  have  not  even  received  humane  treatment.  And  in  an  alarming 
number  of  known  cases,  they  have  actually  encountered  aibuse  and 
physical  danger,  including  unsanitary  conditions,  fire  hazards,  poor  or 
unwholesome  food,  infections,  adverse  drug  reactions,  overtranquili- 
zation,  and  frec[uent  medication  errors.  In  addition,  they  have  been 
exposed  to  negligence  on  the  part  of  nursing  home  personnel.  The  net 
impact  is  that  far  too  many  patients  have  needlessly  sustained  injury 
and,  in  some  cases,  death. 

This  failure  in  public  policy  is  not  only  intolerable  but  also  costly. 
In  order  to  describe  the  full  dimensions  of  this  failure  in  public  policy, 
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the  subcommittee  has  developed  an  unusual  plan  of  action  to  present 
the  facts  about  nursing  home  care  in  the  United  States  to  the 
Congress,  to  the  executive  branch,  and,  primarily,  to  the  American 
public. 

To  deal  with  the  intricate  circumstances  and  governmental  actions 
which  have  resulted  in  the  present  situation,  the  subcommittee  will  be- 
gin this  analysis  with  the  overall  view  incorporated  in  the  document 
published  today,  the  "Introductory  Report."  On  the  pages  which  fol- 
low a  substantial  part  of  the  story  is  told. 

But  to  provide  full  information  and  documentation  on  other 
parts  of  the  story,  a  series  of  "SUPPORTING  PAPERS"  will 
be  published  at  approximately  monthly  intervals  over  the  next 
few  months.  Each  will  deal  with  a  fairly  specific  issue;  and  each 
of  those  issues  will  be  examined  in  the  detail  needed  for  adequate 
understanding,  not  only  by  legislative  and  health  specialists,  but 
by  laymen. 

A  study  of  this  magnitude  would  be  incomplete  without  the 
reaction  of  the  nursing  home  industry  and  representatives  of 
the  executive  branch.  Accordingly,  national  organizations^  will 
be  invited  to  submit  statements  within  2  months  after  the  publi- 
cation of  the  final  "SUPPORTING  PAPER."  These  statements 
will,  within  reason,  appear  in  full.  This  response  by  the  industry 
and  the  executive  branch  is  not  necessarily  intended  to  provide 
an  opportunity  for  rebuttal,  unless  such  rebuttal  is  deemed 
necessary.  Rather,  the  papers  are  intended  to  provide  an  oppor- 
tunity for  full  discussion  of  the  issues  developed  in  the  initial 
report  and  "SUPPORTING  PAPERS." 

Finally,  the  subcommittee  will  issue  a  concluding  report  analyzing 
the  response  from  national  organizations  and  administration  spokes- 
men. In  addition,  the  report  will  include  final  conclusions  and  final 
recommendations  for  action. 

The  format  is  unusual,  perhaps  unprecedented.  But — as  the 
following  pages  will  make  clear — the  nursing  home  industry 
requires  intense  attention.  That  industry  could  be  at  the  end  of 
its  controversial  beginning.  It  could  be  on  the  verge  of  a  second 
stage  of  growth  combined  with  maturity  and  effectiveness  of 
treatment.  Or  it  could  go  through  a  very  different  type  of  stage 
two :  a  period  marked  by  further  failures  in  policy  and  the  absence 
of  clearcut  goals. 

The  United  States — and  particularly  its  older  citizens — cannot 
afford  more  failure  in  our  nursing  homes.  We  have  already  paid  too 
much  in  dollars,  and  our  elders  have  paid  too  high  a  price  in  despair 
and  suffering. 

THE  FACTUAL  UNDERPINNING  OF  THIS  STUDY 

Fifteen  years  of  fact-gathering  preceded  publication  of  this  report. 
In  1959,  the  Senate  Committee  on  Labor  and  Public  Welfare  estab- 
lished a  Subcommittee  on  Problems  of  the  Aged  and  Aging.  Its  mis- 

1  American  Association  of  Retired  Persons-National  Retired  Teacliers  Association ; 
American  Association  of  Homes  for  the  Aging ;  American  College  of  Nursing  Home  Adminis- 
trators ;  American  Nursing  Home  Association  ;  Gerontological  Society  ;  National  Council 
on  the  Aging ;  National  Council  of  Health  Care  Services  ;  National  Council  of  Senior  Citi- 
zens ;  American  Medical  Association ;  American  Nurse's  Association  ;  and  others. 
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sion  was  to  undertake  the  first  comprehensive  congressional  evaluation 
of  the  quality  of  life  enjoyed  or  endured  by  older  Americans.  That  sub- 
committee gave  major  attention  to  nursing  home  care  in  its  hearings 
in  and  outside  Washington,  D.C.  Its  findings  were  summed  up  in  a 
study  ^  which  declared  that  the  average  nursing  home  promotes  pas- 
sivity, immobility,  and  even  total  disability. 

It  also  summed  up  the  very  poignant  set  of  circumstances  encoun- 
tered by  so  many* persons  then,  ana  by  so  many  persons  since: 

Every  troubled  son  or  daughter,  anxious  to  find  a  good 
nursing  home  for  a  father  or  mother,  is  dismayed,  and  often 
shocked,  by  the  inadequacy,  the  hopelessness,  inlierent  in  most 
nursing  homes.  Those  who  have  wandered  from  home  to  home 
seeking  decent  facilities,  a  therapeutic  environment,  and  a 
life- restoring  force  pulsing  through  its  system  too  often  have 
given  up  in  frustration.  Or  with  no  other  solution  feasible  or 
possible,  they  may  consign  a  parent  or  relative  to  an  inade- 
quate nursing  home,  but  with  troubled  conscience  and  feelings 
of  guilt. 

The  subcommittee  also  acknowledged  in  1960,  as  this  report  ac- 
knowledges in  1974,  that  the  general  picture  of  despair  and  shortcom- 
ings of  treatment  is  contradicted  by  those  nursing  homes  which  pro- 
vide quality  nursing  care,  occupational  and  recreational  therapy,  and 
good  medical  services. 

But  the  subcommittee  concluded,  as  this  report  must  also  con- 
clude, that  such  homes  are  in  the  minority. 

Shortly  after  the  report  on  nursing  homes,  the  subcommittee  issued 
a  more  general  report  ^  which  strongly  recommended  establishment 
of  a  Senate  Special  Committee  on  Aging.  The  report  also  urged  that 
this  new  committee  should  give  early  attention  to  several  key  health 
problems  affecting  the  elderly.  Established  on  Febmary  1,  1961,  the 
committee  first  considered  nursing  home  issues  through  its  Health 
Subcommittee. 

In  1963  and  1964,  however,  the  subcommittees  on  health  and  hous- 
ing joined  forces  for  hearings,*  leading  to  the  establishment  of  a  Sub- 
committee on  Long-Term  Care  by  a  committee  resolution  in  February 
1965.  Senator  Frank  Moss,  who  had  chaired  the  earlier  hearings,  was 
named  subcommittee  chairman ;  and  he  conducted  seven  hearings  in 
1965,  taking  a  total  of  1,300  pages  of  testimony. 

As  is  so  often  the  case  in  matters  related  to  long-term  care, 
events  occurred  which  required  immediate  action  while  preclud- 
ing publication  of  a  report.  But  data  taken  at  the  1965  hearings 
served  to  make  the  case  for  legislative  reforms  known  as  the 
Moss  and  Kennedy  Amendments  of  1967.^ 

Another  phase  of  subcommittee  activity  began  with  hearings  on 
"Trends  in  Long-Term  Care"  in  1969.  Some  3,000  pages  of  testimony 
were  taken  by  the  time  the  last  of  these  hearings  was  held  in  October 
1973.  Once  again  the  subcommittee  reviewed  the  overall  effectiveness 

2  The  Condition  of  American  Nursing  Homes:  February  1960. 

3  Action  for  the  Aged  and  Aging,  March  28,  1961. 

*  Long-Term  Institutional  Care  for  the  Aged  Federal  Programs)  Washington,  D.C, 
Dec.  17-18.  1963. 

^  For  additional  information,  see  pp.  65-71  *    f  report. 
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of  long-term  care,  but  this  time  against  the  backdrop  of  several  years 
of  experience  with  the  Medicare  and  Medicaid  programs.  Emergency 
situations,  such  as  fatal  nursing  home  fires  or  a  food  poisoning  epi- 
demic, received  prompt  attention.  Nursing  home  administrators  or 
spokesmen  for  the  industry  were  far  and  away  the  most  numerous 
witnesses,  making  TO  appearances.  Representatives  of  State  and  local 
health  departments  were  second  with  22  appearances.  Persons  who 
worked  directly  with  the  elderly  in  nursing  homes  also  appeared,  pro- 
viding some  of  the  most  illuminating  testimony.  Nursing  home  profits 
were  examined,  along  with  the  quality  of  nursing  home  care.  Testi- 
mony at  individual  hearings  focused  on  such  matters  as  access  of 
minority  groups  to  nursing  homes  and  positive  trends  in  nursing  home 
care. 

For  this  report,  the  primary  source  of  data  is  the  1969-73  hearing 
transcripts  and  several  supplementary  studies  by  subcommittee  staff, 
the  General  Accounting  Office,  and  private  groups  such  as  Ealph 
Nader's  Study  Group  on  Nursing  Homes  in  1971.  The  Library  of  Con- 
gress, other  congressional  committees,  and  professional  organizations, 
including  the  American  Nursing  Home  Association,  have  also  been 
helpful.  Finally,  much  of  the  information  for  this  report  was  provided 
by  the  Department  of  Health,  Education,  and  Welfare  and  other  ad- 
ministrative or  independent  agencies  such  as  the  Securities  and  Ex- 
change Commission.  The  assistance  of  State  officials,  so  many  of  whom 
must  struggle  with  shifts  or  contradictions  in  Federal  policy,  proved 
especially  helpful.  The  assistance  of  so  many  persons  is  gratefully 
acknowledged. 

In  the  course  of  examining  hearing  transcripts  and  other  studies, 
careful  attention  has  been  paid  to  selection  of  excerpts.  No  statement 
appearing  in  quotations  has  been  used  in  this  study  unless  the  princi- 
ple illustrated  is  still  valid  at  the  present  time.  Any  exceptions  will  be 
noted  in  a  footnote  or  explanatory  discussion. 


INTRODUCTORY  REPORT  AND  SUPPORTING 

PAPERS 


Despite  the  plan  to  divide  the  subject  matter  of  this  study  into  an 
introductory  report  and  supporting  papers,  an  early  statement  on  the 
extent  of  major  findings  is  needed  for  an  informed  impression  of  the 
magnitude  and  substance  of  the  entire  effort.  That  summary  follows. 

MAJOR  FINDINGS* 

NURSING  HOME  CARE  IN  THE  UNITED  STATES: 
FAILURE  IN  PUBLIC  POLICY 

(Introductory  Report) 

Pagv 

Medicaid  now  pays  about  60  percent  of  the  Nation's 
more  than  $3.7  billion  nursing  home  bill,  and  Medicare 
pays  another  7  percent.  Thus,  about  $2  of  every  $3  in 
nursing  home  revenues  is  publicly  financed. 


There  are  now  more  nursing  home  beds  (1.2  million) 
in  the  United  States  today  than  general  and  surgical 
hospital  beds  (1  million). 


In  1972,  for  the  first  time.  Medicaid  expenditures  for 
nursing  home  care  exceeded  payments  for  surgical  and 
general  hospitals :  $1.6  billion  (34  percent)  as  compared 
to  $1.5  billion  (31  percent). 


Medicaid  is  essential  for  growing  numbers  of  elderly, 
particularly  since  Medicare  nursing  home  benefits  have 
dropped  sharply  since  1969.  Average  Social  Security 
benefits  for  a  retired  couple  now  amount  to  $310  a  month 
compared  to  the  average  nursing  home  cost  of  $600. 
Medicaid  (a  welfare  program)  must  be  called  upon 
to  make  up  the  difference. 


The  growth  of  the  industry  has  been  impressive.  Be- 
tween 1960  and  1970,  nursing  home  facilities  increased 
by  140  percent,  beds  by  232  percent,  patients  by  210  per- 
cent, employees  by  405  percent,  and  expenditures  for 
care  by  465  percent.  Measured  from  1960  through  1973, 
expenditures  increased  almost  640  percent. 

*For  recommendations,  see  p.  109,  this  Report  and  each  "SUPPORTING  PAPER." 
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Despite  the  heavy  Federal  commitment  to  long-term 
care,  a  coherent  policy  on  goals  and  methods  has  yet  to 
be  shaped.  Thousands  of  seniors  go  without  the  care 
they  need.  Others  are  in  facilities  inappropriate  to  their 
needs.  Perhaps  most  unfortunate,  institutionalization 
could  have  been  postponed  or  prevented  for  thousands 
of  current  nursing  home  residents  if  viable  home  health 
care  and  supportive  services  existed.  Although  such 
alternative  forms  of  care  may  be  more  desirable  from 
the  standpoint  of  elderly  patients — as  well  as  substan- 
tially less  expensive — the  Department  of  HEW  has 
given  only  token  support  for  such  programs. 


Despite  the  sizable  commitment  in  Federal  funds, 
HEW  has  been  reluctant  to  issue  forthright  standards 
to  provide  patients  with  minimum  protection.  Congress 
in  1972  mandated  the  merger  of  Medicare  and  Medicaid 
standards,  with  the  retention  of  the  highest  standard 
in  every  case.  However,  HEW  then  watered  down  the 
prior  standards.  Most  leading  authorities  concluded  at 
subcommittee  hearings  that  the  new  standards  are  so 
vague  as  to  defy  enforcement. 


There  is  no  direct  Federal  enforcement  of  these  and 
previous  Federal  standards.  Enforcement  is  left  almost 
entirely  to  the  States.  A  few  do  a  good  job,  but  most 
do  not.  In  fact,  the  enforcement  system  has  been 
characterized  as  scandalous,  ineffective,  and,  in  some 
cases,  almost  nonexistent. 


The  President's  program  for  "nursing  home  reform" 
has  had  only  minimal  effect  since  it  was  first  announced 
in  1971  and  actions  in  1974  fall  far  short  of  a  serious 
effort  to  regulate  the  industry. 


The  victims  of  Federal  policy  failures  have  been 
Americans  who  are  desperately  in  need  of  help.  The 
average  age  of  nursing  home  patients  is  82 ;  95  percent 
are  over  65  and  70  percent  are  over  70;  only  10  percent 
are  married ;  almost  50  percent  have  no  direct  relation- 
ship with  a  close  relative.  Most  can  expect  to  be  in  a 
nursing  home  over  2  years.  And  most  will  die  in  the 
nursing  home.  These  patients  generally  have  four  or 
more  chronic  or  crippling  disabilities. 
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Most  national  health  insurance  proposals  largely 
ignore  the  long-term  care  needs  of  older  Americans. 
Immediate  action  is  required  by  the  Congress  and  execu- 
tive branch  to  improve  past  policies  and  programs  which 
have  been  piecemeal,  inappropriate,  illusory,  and  short- 
lived. 

MAJOR  POINTS 

Supporting  Paper  No.  1 

'THE  LITANY  OF  NURSING  HOME  ABUSES  AND  AN 
EXAMINATION  OF  THE  ROOTS  OF  CONTROVERSY" 

Abuses  of  patients  in  nursing  homes  have  been  well  publicized 
and  well  documented.  And  yet  they  persist,  perhaps  because  of 
the  belief  that  they  are  exceptions  to  the  rule.  However,  sub- 
committee transcripts  are  replete  with  examples  of  cruelty, 
negligence,  danger  from  fires,  food  poisoning,  virulent  infec- 
tions, lack  of  human  dignity,  callousness  and  unnecessary  regi- 
mentation, and  kickbacks  to  nursing  home  operators  from 
suppliers. 

Estimates  on  the  number  of  substandard  nursing  homes  in 
the  United  States  vary  widely,  but  the  nvprwhelmincr  Avifiimrp 
indicates  that  a  maioritv  of  the  nursing  homes  fail  to  meet 
stanaards  of  acceptability. 

JNursing  nome  piacememroften  is  a  bitter  confirmation  of  the 
fears  of  a  lifetime.  Seniors  fear  change  and  uncertainty;  they 
fear  poor  care  and  abuse ;  loss  of  health  and  mobility ;  and  loss  of 
liberty  and  human  dignity.  They  also  fear  exhausting  their  sav- 
ings and  "going  on  welfare."  To  the  average  older  American, 
nursing  homes  have  become  almost  synonymous  with  death  and 
protracted  suffering  before  death. 


Supporting  Paper  No.  2 

"DRUGS  IN  NURSING  HOMES:  MISUSE,  HIGH  COSTS, 
AND  KICKBACKS 

According  to  most  studies,  the  average  nursing  home  patient 
takes  4.2  different  medications  each  day.  However,  more  recent 
studies  reveal  that  the  average  may  be  seven  medications,  or 
perhaps  even  higher.  Prescriptions  for  nursing  home  patients 
typically  total  $300  per  year,  more  than  three  times  the  cost  for 
the  noninstitutionalized  elderly.  In  1972,  drugs  accounted  for  10 
percent  of  all  nursing  home  expenditures— 4300  million  in  all. 

And  yet,  the  flow  of  drugs  through  many  of  America's  23,000 
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nursing  homes  is  largely  without  controls.  It  is  haphazard ;  it  is 
inefficient ;  and  it  does  not  help  the  patient  desperately  dependent 
upon  others  for  protection  when  put  in  a  state  of  semisleep  or 
outright  unconsciousness. 


Supporting  Paper  No.  3 

"DOCTORS  IN  NURSING  HOMES:  THE  SHUNNED 
RESPONSIBILITY" 

Physicians  have,  to  a  large  degree,  shunned  the  responsibility 
for  personal  attention  to  nursing  home  patients.  One  of  the 
reasons  for  their  lack  of  concern  is  inadequate  training  at  schools 
of  medicine.  Another  is  the  negative  attitude  toward  care  of  the 
chronically  ill  in  this  Nation.  Medical  directors  are  needed  in 
U.S.  nursing  homes  and  will  be  required  in  HEW  regulations 
effective  January  1976.  The  subcommittee's  May  1974  ques- 
tionnaire to  the  101  U.S.  schools  of  medicine  indicates  a  serious 
lack  of  emphasis  on  geriatrics  and  long-term  care: 

Eighty-seven  percent  of  the  schools  indicated  that  geriatrics 
was  not  now  a  specialty  and  that  they  were  not  contemplating 
making  it  one;  74  percent  of  the  schools  had  no  program  by 
which  students,  interns,  or  residents  could  fulfill  requirements 
by  working  in  nursing  homes;  and  53  percent  stated  they  had 
no  contact  at  all  with  the  elderly  in  nursing  homes. 


Supporting  Paper  No.  4 

"NURSES  IN  NURSING  HOMES:  THE  HEAVY  BURDEN 
(THE  RELIANCE  ON  UNTRAINED  AND  UNLICENSED 
PERSONNEL)" 


Of  the  815,000  registered  nurses  in  this  Nation,  only  56,235  are 
found  in  nursing  homes,  and  much  of  their  time  is  devoted  to 
administrative  duties.  From  80  to  90  percent  of  the  care  is  pro- 
vided by  more  than  280,000  aides  and  orderlies,  a  few  of  them  well 
trained,  but  most  literally  hired  off  the  streets.  Most  are  grossly 
overworked  and  paid  at,  or  near,  the  minimum  wage.  With  such 
working  conditions,  it  is  understandable  that  their  turnover  rate 
is  75  percent  a  year. 

One  reason  for  the  small  number  of  registered  nurses  in  nursing 
homes  is  that  present  staffing  standards  are  unrealistic.  The 
present  Federal  standard  calls  for  one  registered  nurse  coverage 
only  on  the  day  shift,  7  days  a  week,  regardless  of  the  size  of 
the  nursing  home.  By  comparison,  Connecticut  requires  one 
registered  nurse  for  each  30  patients  on  the  day  shift,  one  for 
every  45  in  the  afternoon;  and  one  each  60  in  the  evening. 
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A  serious  national  shortage  of  nurses  still  persists,  despite 
training  programs. 


Supporting  Paper  No.  5 

"THE  CONTINUING  CHRONICLE  OF  NURSING  HOME 

FIRES" 

In  1971,  there  were  4,800  nursing  home  fires;  38  persons  were 
killed  in  multiple  death  fires  and  some  500  more  in  single  death 
fires.  An  estimated  $3.5  million  loss  was  directly  attributable  to 
nursing  home  fires. 

Nursing  home  patients  are  especially  vulnerable  to  fires.  Many 
are  under  sedation  or  bound  with  restraints.  Physical  infirmities 
and  confusion  often  cause  resistance  to  rescue. 

There  is  reason  to  believe  the  number  of  nursing  homes  failing 
to  meet  fire  safety  standards  is  actually  increasing. 

In  1971,  the  General  Accounting  Office  reported  that  50  percent 
of  U.S.  nursing  homes  were  deficient  in  regard  to  fire  safety. 
A  January  1974  study  by  the  U.S.  Office  on  Nursing  Home  Affairs 
said  that  59  percent  of  skilled  nursing  facilities  are  certified  with 
deficiencies.  HEW  spokesmen  indicated  that  in  excess  of  60  per- 
cent of  intermediate  facilities  do  not  comply  with  existing 
standards.  The  requirements  are  on  the  books,  but  they  are  not 
heeded.  Even  more  dramatically,  the  GAO  1974  study  indicates 
72  percent  of  U.S.  nursing  homes  have  one  or  more  major  fire 
deficiencies. 


Supporting  Paper  No.  6 

'WHAT  CAN  BE  DONE  IN  NURSING  HOMES:  POSITIVE 
ASPECTS  IN  LONG-TERM  CARE'' 

It  is  unjust  to  condemn  the  entire  nursing  home  industry.  There 
are  many  fine  homes  in  America.  A  growing  number  of  admin- 
istrators are  insisting  upon  positive  approaches  to  therapy 
and  rehabilitation,  innovations  in  physical  structure  of  the  physi- 
cal plant;  employee  sensitivity  training  and  cooperative  agree- 
ments with  local  schools  of  nursing;  and  even  self-government 
and  other  activities  for  the  patients. 

"Ombudsmen"  programs  have  been  established  by  Presidential 
direction  and  are  making  some  headway.  In  some  States,  the 
nursing  home  industry  has  launched  an  effort  to  upgrade  its 
facilities  by  establishing  directories,  rating  systems,  and  a  "peer 
review"  mechanism.  These  efforts  offer  the  prospect  of  improving 
nursing  home  conditions  if  conducted  in  a  vigorous  and  effective 
manner.  In  Chicago,  nursing  homes  have  a  "cool  line"  telephone 
number  for  relatives,  visitors,  or  patients  who  have  complaints. 
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Supporting  Paper  No.  7 
"THE  ROLE  OF  NURSING  HOMES  IN  CARING  FOR 
DISCHARGED  MENTAL  PATIENTS" 

Thousands  of  elderly  patients  have  been  transferred  from 
State  mental  institutions  to  nursing  homes.  The  number  of  aged 
in  State  mental  hospitals  decreased  40  percent  between  1969 
and  1973,  according  to  subcommittee  data,  dropping  from 
133,264  to  81,912.  This  trend  is  caused  partially  by  progres- 
sive thinking  intended  to  reduce  patient  populations  in  large 
impersonal  institutions.  Another  powerful  reason,  however,  may 
be  cost  and  the  desire  to  substitute  Federal  for  State  dollars.  It 
costs  the  States  an  average  of  $800  per  patient  per  month  to  care 
for  mental  patients  in  State  hospitals  while  these  same  individuals 
can  be  placed  in  boarding  homes  at  a  substantially  reduced  cost. 
Charges  of  "wholesale  dumping"  of  patients  have  been  made  in 
several  States.  Acute  problems  have  been  reported,  most  notably 
in  California,  Illinois,  and  New  York. 


Supporting  Paper  No.  8 
"ACCESS  TO  NURSING  HOMES  BY  U.S.  MINORITIES" 

Only  4  percent  of  the  1  million  nursing  home  patients  in  the 
United  States  are  members  of  minority  groups,  even  though 
their  health  needs  are  p^^ortionately  greater.  Part  of  the  prob- 
lem is  caused  by  cost  obstacles  or  lack  of  information  about 
Medicaid.  Discrimination  is  the  greatest  obstacle  to  greater 
utilization  by  blacks.  But  discriminaton  need  not  be  overt ;  often 
relatives  are  made  to  feel  that  their  parent  or  grandparent  would 
not  be  made  comfortable.  In  the  case  of  Asian-Americans  and 
Spanish-speaking  Americans,  language  barriers  often  cause  in- 
surmountable difficulties.  Cultural  and  other  problems,  including 
rural  isolation,  cause  problems  to  American  Indians. 

Members  of  minority  groups  at  subcommittee  hearings  have 
been  sharply  critical  of  the  Nixon  administration's  nursing 
home  "reforms."  They  protested  the  "arbitrary  and  punitive" 
closing  of  a  few  minority  owned  nursing  homes  that  do  exist 
and  the  absence  of  assistance  to  help  upgrade  standards. 


Supporting  Paper  No.  9 

"PROFITS  AND  THE  NURSING  HOME:  INCENTIVES  IN 
FAVOR  OF  POOR  CARE" 

Profits  by  nursing  homes  have  occasioned  serious  and  persistent 
controversy.  Nursing  home  administrators  say  that  Medicaid 
reimbursement  rates  are  low  and  that  they  can  hardly  become 
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the  basis  for  profiteering.  Critics  say  that  the  economics  of  nursing 
home  operation,  supported  in  such  large  measure  by  public  funds, 
should  be  examined  more  closely  and  publicly  than  they  now  are. 

On  the  basis  of  available  evidence,  including  a  subcommittee 
survey  made  in  1973-74,  the  subcommittee  has  found  that  the  106 
publicly  held  corporations  controlled  18  percent  of  the  industry's 
beds  and  accounted  for  one-third  of  the  industry's  $3.2  billion 
in  revenue  (as  of  1972).  Between  1969  and  1972,  these  corporations 
experienced  the  following  growth: 

•  122.6  percent  in  total  assets ; 

•  149.5  percent  in  gross  revenues ;  and 

•  116  percent  in  average  net  income. 

One  recent  HEW  study,  however,  shows  marginal  rates  of 
return  in  a  sample  of  228  nursing  homes.  Thus,  the  issue  is  far 
from  settled.  But  a  joint  study — conducted  by  the  General  Ac- 
counting Office  and  the  subcommittee — suggests  significant  in- 
creases in  total  assets,  revenues,  and  profits  for  individual 
operators  as  well. 


Two  final  documents  will  he  issued  as  part  of  this  study:  A 
compendium  of  statements  by  the  industry  and  administration 
spokesmen,  and  a  final  report  by  the  Subcommittee  on  Long-Term 
Care. 


GENERAL  CONCLUSIONS 

There  is  every  reason  to  believe  that  the  need  for  high  quality  long- 
term  care  facilities  will  continue  to  increase.  One  of  the  major  reasons 
is  that  more  and  more  people  are  living  longer  and  longer.  Individuals 
with  multiple  disabilities  and  advanced  age  are  likely  candidates  for 
institutionalization. 

Any  interpretation  of  these  facts  inevitably  concludes  that  the  thou- 
sands of  seniors  needing  nursing  home  care  but  suffering  at  home  will 
multiply  rapidly  in  future  years,  unless  significant  changes  in  present 
practices  are  made. 

It  is  time  then  for  the  Congress  and  the  executive  branch  to  create  a 
comprehensive  national  policy  with  respect  to  treatment  of  the  infirm 
elderly. 

It  is  time  also  for  the  Congress  and  the  executive  branch  to  im- 
prove the  quality  of  life  for  the  1  million  Americans  presently  residing 
in  U.S.  long-term  care  facilities. 

It  is  time  for  providers  of  care  to  rise  above  mere  public  relations 
campaigns  and  join  with  senior  citizens'  spokesmen  and  Government 
officials  in  working  for  more  positive  improvements. 

It  is  time  that  nursing  homes  began  realizing  their  full  potential  as 
full  and  legitimate  partners  in  the  American  health  care  system. 


NURSING  HOME  CARE  IN  THE  UNITED  STATES: 
FAILURE  IN  PUBLIC  POLICY 


INTRODUCTION 

As  has  already  been  explained  in  "About  this  Report,"  the  re- 
port which  follows  is  the  introductory  statement  in  a  far-reaching 
inquiry.  It  can  touch  only  glancingly  upon  several  issues  which  will  be 
discussed  at  greater  length  in  supplementary  papers. 

It  does,  however :  ( 1 )  Report  on  the  dimensions  of  the  nursing  home 
industry  and  the  amount  of  public  support;  (2)  explore  in  some  de- 
tail the  impact  of  Medicare  and  Medicaid  on  long-term  care;  and  (3) 
examine  the  present  U.S.  policy  on  nursing  home  care,  including  its 
shortcomings,  contradictions,  and  unsteady  and  occasionally  retrogres- 
sive evolution  within  recent  years. 
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PART  1 


THE  PEOPLE  IN  NURSING  HOMES 

Of  necessity,  congressional  discussion  of  nursing  home  care  in  the 
United  States  today  often  turns  to  methods  of  reimbursement,  and 
statutory  or  regulatory  standards  of  service. 

And  yet,  the  key  questions  in  any  such  discussion  are :  how  many 
people  need  long-term  care  and  then,  what  kind  of  treatment  do  they 
actually  receive  ? 

The  most  prevalent  feelings  about  a  nursing  home  today  are  fear 
and  dread.  For  many  elderly,  the  nursing  home  will  be  their  last  home. 
Most  of  the  patients  in  such  facilities  are  very  old  and  have  a  number 
of  illnesses.  Even  the  best  of  care  cannot  work  miracles. 

But  often,  partial  or  even  full  rehabilitation  is  possible  with  proper 
care — care  which  all  too  often  has  not  been  forthcoming.  Recovery 
from  an  illness  and  rehabilitation  should  not  be  limited  to  the  young. 
The  hope  of  recovery  should  not  be  denied  to  the  elderly.  Victories  are 
possible  in  nursing  homes ;  they  should  be  more  frequent. 

And  this  is  what  this  report  is  all  about :  the  expression  (and 
implementation  of)  a  policy  expressing  the  deep-rooted  conviction 
that  the  residents  in  long-term  care  institutions  are  fellow  human 
beings  worthy  of  full  dignity  and  expert  care,  assured  of  recovery 
when  recovery  is  feasible  and  assured  of  equally  tender  and 
skilled  care  when  recovery  is  no  longer  possible. 

We  are  far  from  that  goal;  and  the  situation  will  intensify 
because  the  demand  for  nursing  home  care  is  accelerating  since 
the  number  of  "old"  elderly  are  increasing  faster  than  their 
younger  counterparts. 

I.  OLDER  AMERICANS  IN  NEED  OF  LONG-TERM  CARE 

The  average  lifespan  at  the  height  of  the  Roman  Empire  was  23 
years.  At  the  turn  of  the  century  in  the  United  States,  it  reached  47 
years.  Today,  life  expectancy  at  birth  is  70  years  for  the  average 
American  child.  Those  who  reach  their  65th  birthday  can  expect,  on 
the  average,  15  additional  years  of  life.  In  1900,  only  4  percent  of  the 
population,  or  3  million  people  were  age  65  and  over.  Today,  that  age 
group  makes  up  10  percent  of  the  population  and  numbers  about  21 
million. 

In  short,  the  number  of  65-plus  persons  in  the  United  States  has 
increased  600  percent  in  just  74  years.  About  one-third  of  these 
people  are  past  75.  During  the  1960's,  the  number  of  the  over-75 
group  increased  37.1  percent,  compared  with  a  rate  of  13  percent 
for  those  between  65  and  75.  The  over-75's  are  the  fastest  growing 
of  all  population  groups. 

(14) 
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A.  THOSE  NOW  IN  INSTITUTIONS 

At  the  end  of  1971,  a  little  over  5  percent  of  the  elderly  were  in  in- 
stitutions. Some  1,106,103  were  in  nursing  homes  and  about  100,000 
were  in  mental  institutions.^  (The  aged  constitute  almost  30  percent 
of  mental  hospital  inpatients.) 

The  5  percent  figure  is  roughly  comparable  to  the  percentage  of  in- 
stitutionalized elderly  in  other  industrialized  nations. ^ 

And  yet  the  5  percent  figure  is  deceptive.  The  number  of  people 
actually  in  institutions  is  not  a  definitive  measure  of  the  number  of 
people  who  may  have  chronic  illness  and  may  need  treatment.  The  5 
percent  figure  represents  only  the  number  of  elderly  in  nursing  homes 
and  related  facilities  on  any  given  day.  Recent  studies  indicate  an  80 
percent  or  higher  turnover  rate.^ 

A  widely  published  study  by  Dr.  Robert  Kastenbaum  of  Wayne 
State  University  notes:  "While  one  in  20  seniors  is  in  a  nursing 
home  or  related  facility  on  any  given  day,  one  out  of  five  seniors 
will  spend  some  time  in  a  nursing  home  during  a  lifetime."  * 

B.  ESTIMATES  OF  REAL  NEED 

How  many  older  Americans  need  nursing  home  care  ?  As  indicated 
above,  the  5  percent  figure  can  be  misleading.  The  most  persuasive  esti- 
mates mirror  Dr.  Kastenbaum's  finding  that  one  senior  in  five  will 
spend  some  time  in  a  nursing  home  prior  to  his  death.  A  recent  working 
paper  by  Burton  Dunlop  of  the  Urban  Institute  estimates  that  25 
percent  of  the  total  aged  population  (or  about  5  million  people) 
require  some  type  of  care  for  chronic  illness.  Two  million  receive 
care  in  nursing  homes  or  elsewhere.  Among  the  remaining  3  million 
requiring  care  according  to  Dunlop,  the  breakdown  would  be  as  fol- 
lows: nursing  homes,  600,000;  home  health  care,  1.3  million;  con- 
gregate living  facilities  or  help  in  preparing  their  meals,  another  1.1 
million.^ 

It  appears  evident  that  if  the  2.4  million  elderly  in  the  community 
do  not  have  their  needs  for  home  health,  supportive  service  and  meal 
services  met,  they  will  deteriorate  to  the  point  where  institutionaliza- 
tion will  be  necessary,  or  they  will  die. 

C.  WHO  CAN  AFFORD  LONG-TERM  CARE? 

It  is  a  simple  fact  that  most  older  Americans  cannot  aiford  the 
long-term  care  they  require. 

The  financial  chasm  between  need  and  ability  to  pay  can  be 
readily  summed  up: 

Average  nursing  home  charges  in  the  United  States  are  about 
$600  a  month,  and  average  Social  Security  benefits  for  a  retired 
couple  amount  to  $310  a  month, 

1  See  reference  No.  1,  p.  397,  reference  No.  12,  p.  3,  and  results  of  Subcommittee  Ques- 
tionnaire to  State  Departments  of  Mental  Health  in  Supporting  Paper  Number  7.  (See 
p.  27  for  references  mentioned  in  footnotes.) 

2  Shanas,  Ethel,  "Measuring  the  Home  Health  Needs  of  the  Aged  in  Five  Countries," 
Journal  of  Gerontology,  Vol.  26,  No.  1  (1971),  pp.  37-40. 

3  See  reference  No.  13,  p.  16-17.  A  figure  of  86  percent  per  year  is  offered  by  reference 
No.  12,  p.  4. 

*  Kastenbaum,  Robert,  "The  Four  Percent  Fallacy",  presentee"  to  the  1972  Annual 
Meeting  of  the  Gerontological  Society,  as  printed  in  Aging  and  Human  Development,  Vol.  4, 
No.  1,  1973. 

^  See  reference  No.  19,  pp.  2, 11,  19. 
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Moreover,  Medicare  is  of  little  help,  paying  for  the  care  of  only 
70,000^  persons  on  any  given  day  out  of  the  1  million  in  long- 
term  care  facilities.  It  is  only  Medicaid — a  Federal-State  program 
requiring  a  means  test — which  is  extensively  used. 

Many  are  too  proud  to  seek  welfare.  Asset  limitations  constitute 
another  barrier.  Some  elderly  persons,  who  would  otherwise  qualify, 
refuse  to  participate  because  of  their  reluctance  to  lower  their  assets 
by  (1)  accepting  a  lien  on  their  homes,  or  (2)  reducing  their  savings. 

D,  A  POETEAIT  OF  THE  NURSING  HOME  POPULATION 

One  million  older  Americans  are  in  nursing  homes.  What  are  they 
like?  The  following  summary  discusses  facts  which  must  be  consi- 
dered in  any  evaluation  of  long-term  care  in  this  Nation : 

They  are  very  old, — ^The  average  age  of  patients  is  82 ;  95  percent 
are  over  65  and  70  percent  over  70.'^ 

Most  of  them  are  female, — Women  outnumber  men  two  to  one  in 
pre-1970  studies  and  three  to  one  in  more  recent  tabulations.^ 

Most  of  them  are  widows, — Sixty -three  percent  are  widowed;  22 
percent  never  married;  about  5  percent  were  divorced  and  only  10 
percent  are  married.^ 

They  are  alone. — Since  most  nursing  home  patients  are  in  their  70's 
and  80's  they  may  well  have  outlived  their  own  children.  Almost  50 
percent  have  no  viable  relationship  with  a  close  relative,  and  another 
30  percent  have  only  collateral  relatives  near  their  own  age.^^ 

The  great  majority  are  white, — 96  percent  of  nursing  home  pa- 
tients are  white,  with  blacks  accounting  for  an  additional  2  percent. 
The  remainder  includes  diverse  groups  such  as  Mexican- Americans, 
elderly  Asians  or  Indians,  etc.^^ 

Most  of  them  come  to  the  nursing  home  from  their  private 
homes, — 'More  than  55  percent  of  patients  came  to  the  long-term  care 
facility  from  their  own  or  relatives  homes;  32  percent  came  from 
hospitals  (22  percent  from  general  and  10  percent  from  State  mental 
hospitals)  ;  13  percent  came  from  other  nursing  homes  or  homes  for 
the  aged,  boarding  homes,  or  other  housing.^^ 

Most  of  them  could  expect  to  he  in  a  nursing  home  well  over  a 
year, — ^But  many  studies  indicate  that  the  length  of  stay  in  a  nursing 
home  is  2  or  more  years.^^ 

Most  patients  entering  a  nursing  home  will  die  there, — There  is 
great  variation  in  statistics  on  this  subject.  Some  studies  indicate  that 

«  "Trends  in  Long-Term  Care",  Part  18,  hearing  by  the  Subcommittee  on  Long-Term  Care, 
Washington,  D.C.,  October  28,  1971,  p.  2006. 

See  reference  No.  25  ;  reference  No.  15,  p.  17  ;  reference  No.  23,  p.  8  ;  reference  No.  8, 
p.  3.  These  sources  and  others  indicate  an  average  age  from  79  to  83. 

8  There  is  a  consensus  of  opinion  concerning  this  figure.  See  reference  No.  12,  p.  3  ; 
reference  No.  15,  p.  17. 

»  See  reference  No.  25  ;  reference  No.  17,  p.  13. 

"  See  reference  No.  25  ;  reference  No.  17,  p.  13  ;  reference  No.  22,  p.  32. 

See  reference  8,  pp.  3-4.  See  also  "Trends  in  Long-Term  Care",  Part  20,  hearing  by 
the  Subcommittee  on  Long-Term  Care,  Washington,  D.C..  August  10,  1972,  p.  2439. 

See  reference  No.  17,  p.  15.  See  also  "Selected  Institutional  Characteristics  of  Long- 
Term  Care  Facilities".  George  Washington  University,  Department  of  Health  Care  Admin- 
istration, Long-Term  Care  Monograph  Series,  No.  4  (1970). 

1^  Measuring  length  of  stay  in  long-term  care  facilities  is  difficult  and  subject  to  con- 
siderable error.  Complicating  this  measurement  is  the  fact  that  patients  may  move  from 
nursing  home  to  nursing  home,  or  from  nursing  home  to  hospital  and  back  again  several 
times  in  one  year.  However,  four  sources  indicate  a  length  of  stay  of  over  two  years.  See 
reference  No.  21,  p.  25  ;  reference  No.  25,  p.  4  ;  reference  No.  23,  p.  11 ;  reference  No.  17, 
p.  17  ;  and  reference  No.  22,  p.  33. 
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87  percent  of  patients  died  in  the  nursing  home;  others  reveal  that 
only  4  percent  of  nursing  home  patients  can  ever  be  returned  to  the 
community.  The  more  conservative  figures  indicate  that  50  percent 
of  nursing  home  patients  die  in  nursing  homes ;  21  percent  are  returned 
to  hospitals ;  19  percent  are  sent  home  (or  to  their  relatives  homes)  and 
10  percent  are  placed  in  other  accommodations.^* 

Nursing  home  patients  generally  have  about  four  chronic  or 
crippling  disabilities* — Authoritative  studies  reveal  that  nursing 
home  patients  have  3.8  disabilities.  Cardiovascular  disease  ranks  first, 
experienced  by  65  percent  of  the  patients.  T\^iat  is  loosely  termed 
senility  is  generally  found  among  20  percent  of  the  patients ;  fractures 
are  third  most  prevalent  at  11  percent,  followed  by  arthritis  at  10 
percent. 

A  majority  of  patients  are  mentally  impaired, — Widely  sup- 
ported data  establishes  that  55  percent  or  more  of  long-term  care 
patients  are  mentally  impaired.  One  study,  however,  put  the  figure  at 
80  percent.^^ 

Less  than  half  of  the  patients  can  walk, — ^About  55  percent  require 
assistance  in  bathing ;  47  percent  need  help  in  dressing ;  11  percent  in 
eating  and  33  percent  are  incontinent.^' 

They  take  large  quantities  of  drugs, — The  average  nursing  home 
patient  takes  4.4  different  drugs  per  day,  some  taken  2  and  3  times; 
70  percent  take  five  or  more  drugs  per  day.  Some  recent  studies 
average  seven  different  drugs  a  day.  The  average  cost  of  drugs  per 
patient  is  $300  per  year.^® 

They  regard  the  nursing  home  with  fear  and  hostility,  and  there 
are  sharp  increases  in  the  death  rate  associated  with  transfer  to 
nursing  homes, — Much  evidence  clearly  indicates  that  old  people  look 
upon  a  nursing  home  with  fear  and  hostility.  It  has  been  documented 
that  old  people  believe  entry  into  a  home  is  a  prelude  to  death,  and 
that  there  is  a  negative  relationship  between  survival  and  institution- 
alization. Substantially  higher  death  rates  were  recorded  among  those 
admitted  to  nursing  homes  than  among  control  groups,  generally  those 
on  a  list  waiting  admission. 

This  phenomenon  has  been  termed  ''transplantation  shock"  by  one 
researcher,  who  recorded  a  42  percent  death  rate  for  those  admitted 
to  institutional  facilities  and  28  percent  for  those  waiting  admission. 


"  See  reference  No.  17,  p.  25  ;  reference  No.  22,  p.  34  ;  "Trends  in  Long-Term  Care", 
Part  1,  hearing  by  the  Subcommittee  on  Long-Term  Care.  Washington,  D.C.,  July  30,  1969, 
testimony  of  Joseph  Hunt,  Commissioner.  Rehabilitation  Services  Administration.  Social 
and  Rehabilitation  Service,  U.S.  Department  of  Health,  Education,  and  Welfare,  p.  18  ;  and 
Reference  No.  12,  p.  4. 

^  See  reference  No.  23,  pp.  12-13  ;  reference  No.  22,  pp.  37  and  41  ;  reference  No.  10, 
p.  11. 

'^'^  Mental  Health  Care  and  the  Elderly:  Shortcomings  in  Public  Policy,  report  of  the 
Special  Committee  on  Aging,  November  1971.  p.  8  :  Fisch.  M.,  Shaninian.  S.,  and  Goldfarb, 
A..  '-Early  brain  damage  in  the  aged  :  a  community  and  clinical  study."  Office  of  Consul- 
tant on  Services  for  the  Aged,  State  of  New  York  Department  of  Mental  Hygiene,  dupli- 
cated (1962)  ;  Goldfarb,  A..  "Prevalence  of  psychiatric  disorder  in  metropolitan  old  age 
and  nursing  homes."  Journal  of  American  Geriatric  Societv  (1962),  pp.  77-84;  Gold- 
farb, Alvin  I..  '-The  Senile  Older  Person  in  Selected  Papers.''  5th  Annual  Conf.  of  State 
Executives  on  Aging,  U.S.  Department  of  Health.  Education,  and  Welfare,  Washington, 
D.C.  1965;  Lowenthal,  M..  "Social  isolation  and  mental  illness  in  old  age,"  Amer.  Soc. 
Rev.,  29,  1964.  po.  54-70  ;  National  Center  for  Health  Statistics.  1965.  "Characteristics  of 
residents  in  institutions  for  the  aged  and  chronicallv  ill — United  States."  April-June  1963, 
Public  Health  Service  Publication  No.  1000 — Serial  12 — No.  2.  Washington  :  Government 
Printing  Office. 

1'  See  reference  No.  17,  p.  20  ;  reference  No.  21,  pp.  23-24  ;  reference  No.  26.  p.  5. 

"  See  reference  No.  23.  p.  16 ;  reference  No.  22,  p  .42  ;  letter  of  November  19.  1973 
from  pharmacist  John  Rawlings  (of  Nampa.  Idaho)  to  Senator  Frank  Church  citing  an 
average  of  5.6  drugs  per  patient  per  day  :  "A  Prospective  Studv  of  Drug  Preparation  and 
Administration  in  Extended  Care  Facilities"  by  Allan  Cheung,  Pharm.  D.  M.P.H.,  Assistant 
Professor  of  Clinical  Pharmacy.  School  of  Pharmacy.  University  of  Southern  California, 
Los  Angeles,  California  January  31,  1973  unpublished  monograph  in  Committee  files.  For 
more  details,  see  Supporting  Paper  2. 
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Some  experts  charge  that  the  shock  of  the  uprooting  is  the  cause, 
and  others  emphasize  attitudes  associated  with  the  move.^^ 

Most  nursing  home  patients  are  placed  in  facilities  close  to  their 
homes, — Five  out  of  six  nursing  home  patients  are  housed  in  facilities 
less  than  25  miles  away  from  their  community  home.  Proximity  is 
the  major  consideration  to  families  of  nursing  home  patients.^" 

Some  have  visitors,  but  most  do  not. — Estimates  vary,  but  there  is 
agreement  that  most  nursing  home  patients  do  not  have  visitors.  This 
is  because  a  third  or  more  have  no  relatives.  A  comprehensive  New 
Hampshire  study  disclosed  that  42  percent  had  visitors  weekly. 

There  is  little  evidence  to  support  the  theory  that  families 
"dump"  their  aged  into  nursing  homes, — Most  studies  indicate  that 
institutionalization  is  the  last,  not  the  first  resort,  of  families.  Elaine 
Brody  of  the  Philadelphia  Geriatrics  Center  has  written  about 
families  facing  this  question: 

In  general  they  have  exhausted  all  other  alternatives,  en- 
dured severe  personal,  social  and  economic  stress  in  the  proc- 
ess, and  made  the  final  decision  with  utmost  reluctance.  This 
has  ceased  to  be  an  issue  in  gerontology.^^ 

E.  THE  SIGNIFICANCE  OF  THE  "FIVE  PEKCENT" 

Many  studies  and  news  stories  make  much  of  the  fact  that  "only 
5  percent  of  the  elderly  are  in  nursing  homes." 

As  has  been  stated,  however,  the  5  percent  total  neither  reflects  total 
patient  population  or  overall  need  for  care  of  chronic  illnesses. 

The  significance  of  this  figure  goes  far  beyond  the  numbers 
directly  affected, — The  quality  of  care  in  the  latter  years  of  life  is 
important  for  those  in  the  early  years  of  life,  because  (1)  there  is  a 
strong  likelihood  that  their  own  parents  or  grandparents  will  need 
such  care,  and  (2)  the  odds  are  good  that  they  will  also  need  a  nursing 
home  at  some  time  in  their  lives. 

Emotions  now  run  strong  when  a  decision  must  be  made  about 
nursing  home  placement.  Part  of  that  emotional  reaction  is  one 


^Blenker,  Margaret,  "Environmental  Change  and  the  Aging  Individual",  The  Qeron- 
tologist.  Vol.  7,  No.  2,  June  1967,  pp.  101-105  ;  Whittier  and  Williams,  "The  Coincidence- 
Constancy  of  Mortality  Figures  for  Aged  Psychotic  Patients  Admitted  to  State  Hospitals", 
Journal  of  Nervous  and  Mental  Diseases  Vol.  124  :  pp.  618-620,  1956  ;  Kay,  Norris  and 
Post,  "Prognosis  in  Psychiatric  Disorders  of  the  Elderly",  Journal  of  Mental  Science, 
Vol.  102  :  pp.  129-140,  1956  ;  Carmargo  and  Preston,  "What  Happens  to  Patients  Who 
Have  Been  Hospitalized  for  the  First  Time  When  Over  65?",  American  Journal  of  Psy- 
chiatry, Vol.  102 :  pp.  168-183,  1945  ;  Lieberman,  M.  A.,  "Relationship  of  Mortality  Rates 
to  Entrance  to  a  Home  for  the  Aged",  Geriatrics  Vol.  16  :  No.  10  :  pp.  515-519,  1961  ; 
Lieberman,  M.  A.,  "Institionalization  of  the  Aged  :  Effects  on  Behavior,  Journal  of  Ger- 
ontology. July  1969  ;  Ferrari,  N.,  Institutionalization  and  Attitude  Change  in  an  Aged 
Population,  A  Field  Test  of  the  Dissenance  Theory,  Doctoral  Dissertation,  Western  Reserve 
University,  June  1960  ;  Aldrich  and  Mendkoff,  "Relocation  of  the  Aged  and  Disabled  :  A 
Mortality  Study",  Journal  of  the  American  Geriatrics  Society,  Vol.  11  :  No.  3  :  pp.  185-194, 
1963 ;  Jasnau,  K,  F.  :  "Individualized  versus  mass  transfer  of  nonpsychotic  geriatric 
patients  from  mental  hospitals  to  nursing  homes,  with  special  reference  to  the  death 
rate,"  J.  Am.  Geriatrics  Soc.  Vol.  15  :  280-284,  1967  ;  Novick,  L.  J. :  "Easing  the  stress  of 
moving  day,"  Hospitals,  Chicago,  Aug.  16,  1967. 

20  See  reference  No.  8,  p.  5  ;  reference  No.  21,  p.  43. 

21  See  reference  No.  17,  p.  20  ;  reference  No.  21,  p.  45  :  reference  No.  25,  p.  4. 

22  Brody,  Elaine,  "Institutional  Settings  :  Nursing  Homes  and  Other  Congregate  Living 
Facilities,"  Lecture,  July  16,  1969,  University  of  Southern  California  ;  Friedsam,  H.  J.  and 
H.  R.  Dick,  "Decisions  Leading  to  Institutionalization  of  the  Aged",  Final  Report,  Social 
becurily  Administration  Cooperative  Research  and  Demonstration  Grant  Program,  Project 
037  (CI)  20-031,  unpublished  1963;  Kent,  Donald  P.,  "Aging— Fact  or  Fancy,"  The 
Gerontologist,  Vol.  5,  No.  2,  June,  1965 ;  Pincus,  Allen,  "Toward  a  Developmental  Viewing 
of  Aging  for  Social  Work,"  Social  Work,  Vol.  12,  No.  3,  July.  1967  ;  Lowenthal,  Marjorie, 
Ltves  m  Distress,  Basic  Books,  Inc.,  N.Y.  1964  ;  and  Shanas,  Ethel,  "Family  Responsibility 
and  the  Health  of  Older  People,  Journal  of  Gerontology,  XV,  1960. 
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of  possible  guilt:  "Have  we  done  everything  we  could?"  But  part 
of  the  reaction  is  because  the  nursing  home  industry  has  taken 
its  present  shape  in  a  very  few  years.  The  industry  is  still  young 
and  has  made  mistakes. 

It  should  be  an  objective  of  public  policy  to  insist  that  mistakes 
be  corrected  and  that  positive  advances  be  made  in  the  quality 
of  care,  especially  since  demand  is  increasing.  The  growth  of  the 
industry,  therefore,  is  a  prime  element  in  any  consideration  of 
nursing  home  care  in  the  United  States  today. 


PART  2 


GROWTH  OF  THE  NURSING  HOME  INDUSTRY 

One  of  the  first  inventories  of  the  Nation's  nursing  home  industry 
was  a  1939  study  on  institutional  mortality  by  the  Bureau  of  the 
Census,  which  counted  1,200  facilities  and  25,000  beds.  By  1960,  there 
were  9,582  homes  and  33,000  beds.  Between  1960  and  1970,  the  number 
of  nursing  homes  and  related  facilities  increased  140  percent  to  23,000. 

The  number  of  beds  more  than  tripled,  to  1.1  million.^ 

Nursing  homes  can  be  classified  by  the  level  of  care  they  provide.  In 
1972,  there  were  9,244  skilled  nursing  facilities  with  643,403  beds; 
there  were  4,455  intermediate  care  facilities  with  217,922  beds  and 
9,292  related  facilities  with  238,087  beds.^ 

In  1974,  some  7,300  facilities  qualified  for  Medicaid  benefits  as 
skilled  nursing  facilities.  About  4,000  were  also  certified  to  partici- 
pate as  extended  care  facilities  under  Medicare.  A  few  hundred 
qualified  only  for  Medicare.  About  8,500  participate  in  the  Medicaid 
intermediate  care  program.  The  1972  Social  Security  amendments 
unified  Medicare  and  Medicaid  standards  so  that  a  facility  qualifying 
for  one  program  was  automatically  eligible  for  the  other. 

Mere  numbers  of  institutions  do  not  adequately  measure  the  growth 
of  the  nursing  home  industry.  An  even  more  informative  indicator  of 
their  growing  importance  can  be  shaped  from  the  following  new  and 
not  generally  known  facts : 

— There  are  more  nursing  home  beds  (1,235,404)  in  the  United 

States  than  general  and  surgical  hospital  beds  (1,006,951).^ 
— There  are  more  than  three  times  as  many  nursing  homes 

(23,000)  than  hospitals  (6,630).* 
— More  in-patient  days  of  care  were  given  in  long-term  care 

facilities  (384.2  million)  than  in  short-term  general  hospitals 

(262.7  million). 5 

— Expenditures  for  long-term  care  increased  640  percent  from 
$500  million  in  1960  to  $3.7  billion  in  1973  (less  conservative 
estimates  place  the  nursing  home  industry's  total  operating 
outlays  at  $6.2  billion).^ 

— For  the  first  time,  Medicaid  expenditures  in  1972  for  nursing 
home  care  exceeded  payments  to  general  and  surgical  hos- 
pitals: $1.6  billion  (34  percent)  as  compared  to  $1.5  billion 
(31  percent).^ 


1  See  table  1.  p.  21. 

2  "Study  of  Health  Facilities  Construction  Costs,"  U.S.  General  Accounting  Office,  Novem- 
ber 28,  1972,  p.  793. 

3  See  reference  No.  1,  pp.  356  and  385.  See  p.  27  for  references  mentioned  in  footnotes. 
*  See  reference  No.  1,  pp.  356  and  385. 

5  See  reference  No.  13,  p.  2. 
8  See  reference  No.  13.  p.  2. 
'  See  reference  No.  3,  p.  150. 
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TABLE  1 


Estimated  Gains  in  Number  of  U.S.  Nursing  Homes, 
Number  of  Beds,  Employees  and  Expenditures  for 

Care,  By  Percent  1960-1970 


PERCENT  GAIN 
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I960  1970  1973 


Homes  9^582  23,000 

Beds  331,000  1,099,412 

Employees  100,000  605,031 

Patients  290,000  900,000 

Expenditures  $500  $2,82?  $3,700 
(miltions) 


Source:  Februory  1960  Report  of  the  Subcommittee  on  Problems  of  the  Aged  and  Aging, 

U.S.  Senate  Labor  and  Welfare  Committeei  White  House  Facts  Sheet, -Aug.  6,  1971; 
Developments  in  Aging,  1970,  U.S.  Senate  Special  Committee  on  Aging,  p.42i 
Americon  Nursing  Home  Association  1970,  and  earlier  Fact  Books 


I.  CHARACTERISTICS  OF  THE  INDUSTRY 

In  many  ways  the  nursing  home  industry  in  this  Nation  is  unlike  any 
other  in  the  world.  Part  of  it  was  established  by  church  groups  and 
philanthropic  institutions,  but  these  nonprofit  facilities  could  not  keep 
up  with  the  burgeoning  number  of  the  chronically  ill  elderly.  By  far 
and  away  the  greatest  growth  of  the  industry  came  after  the  enactment 
of  Medicare  and  Medicaid,  as  the  availability  of  public  funds  helped 
fuel  the  tremendous  expansion  of  the  industry.  Public  funds  account 
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for  about  $2  out  of  every  $3  in  nursing  home  revenues.  There  are  few 
industries  so  dependent  on  government. 

What  are  the  characteristics  of  this  growth  industry? 

Average  size:  In  1971,  53  beds ;  59  percent  had  fewer  than  50  beds.^ 

Seventy-seven  percent  of  the  nursing  homes  in  the  United  States 
are  operated  for  profit:  and  these  proprietary  homes  control  67  per- 
cent of  the  beds.  Fifteen  percent  of  the  U.S.  nursing  homes  are  philan- 
thropic, accounting  for  25  percent  of  the  beds.  Eight  percent  of  the 
homes  and  beds  are  government  controlled.® 

There  is  very  little  agreement  as  to  the  average  cost  of  nursing 
home  care  in  the  United  States:  There  are  great  variations  from 
study  to  study.  The  range  is  $200  to  $1,200  per  month.  HEW  studies 
are  underway  to  determine  more  definitive  cost  data. 

Many  studies  confuse  average  charges  with  costs.  Charges  reflect 
what  nursing  homes  bill  private  paying  patients.  There  is  some  agree- 
ment that  the  average  monthly  charge  for  U.S.  nursing  homes  is  now 
about  $600.  Cost  relates  to  how  much  operators  must  spend  to  provide 
quality  care ;  many  provide  it  for  far  less  than  $600  a  month.^° 

There  is  also  very  little  agreement  as  to  the  number  of  nursing 
home  beds  that  are  needed:  No  firm  national  data  are  available.  The 
few  studies  available  indicate  a  national  vacancy  rate  of  13.2  percent. 
Others  suggest  a  need  of  173,797  beds  in  1973.  Many  locales  will  have 
a  relatively  high  number  of  empty  beds,  but  an  acute  shortage  of  beds 
for  welfare  or  Medicaid  patients.^^ 

The  growth  in  both  size  and  number  of  nursing  homes  is 
startling:  It  can  be  seen  in  the  increase  in  the  number  of  patients. 
There  were  290,000  patients  in  1960  and  900,000  in  1970,  for  a  210 
percent  increase.  By  1973  there  were  more  than  1  million  patients. 

II.  AN  INVENTORY  OF  NURSING  HOME  PERSONNEL 

The  number  of  nursing  home  employees  increased  by  405  percent 
from  1960  to  1970.  In  1970,  some  215,000,  or  43  percent  were  aides  and 
orderlies  (280,000  in  1972)  ;  7  percent  were  professional  nurses;  and  8 
percent  were  licensed  practical  nurses.  Table  2  provides  a  precise  per- 
centage breakdown.  Nursing  home  employees  have  an  average  yearly 
turnover  rate  of  60  percent.^^ 

8  See  reference  No.  1,  p.  395. 
^  See  reference  No.  2,  p.  2. 

^  See  reference  No.  12,  p.  5  ;  reference  No.  8,  p.  5  ;  Survey  in  Nursing  Homes,  August 
1971,  p.  6  ;  reference  No.  13,  p.  8. 

11  See  reference  No.  8,  pp.  2-3  ;  reference  No.  9,  table  11 ;  "Trends  in  Long-Term  Care", 
part  6,  hearing  by  the  Subcommittee  on  Long-Term  Care,  San  Francisco.  California, 
February  12,  1970,  p.  504. 

12  See  reference  No.  12,  p.  4  ;  reference  No.  13,  p.  1 ;  see  also  table  1  on  p.  21  of  this, 
report. 

See  reference  No.  2,  p.  2  ;  reference  No.  7.  pp.  3-6 ;  reference  No.  1  projects  583,974 
full-time  employees  in  1971,  p.  401 ;  reference  No.  13  projects  722,200  full-time  equivalent 
employees  working  in  nursing  homes  in  1973-74. 
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TABLE  2 

Occupational  Composition  of  Ennploynnent 
in  Surveyed  Nursing  Homes  and  Related 
Health  Care  Facilities. 

Housekeeping  and 
Laundry  Workers 


Note  :  Percents  do  not  add  due  to  rounding. 

Source  :  U.S.  Department  of  Labor,  Manpower  Administration. 

ADMINISTRATORS 

In  1969,  there  were  about  18,390  nursing  home  administrators  in 
the  United  States.  Their  median  age  was  53.  Some  47  percent  were 
employees;  44  percent  were  self  employed;  and  9  percent  were  both 
owners  and  administrators. 

Some  91  percent  were  administrators  of  only  one  facility.  Median 
experience  for  these  individuals  was  8  years  in  a  hospital  or  nursing 
home,  and  many  had  been  at  their  current  jobs  for  5  years  or  less. 

About  79  percent  had  completed  high  school,  and  51  percent  had 
some  training  thereafter.  However,  72  percent  had  no  undergraduate 
or  graduate  degree,  and  65  percent  had  never  taken  a  course  in  nurs- 
ing Home  administration.^* 

Sources  conflict  as  to  the  number  of  female  administrators.  Older 
studies  show  a  higher  incidence  of  females.  Best  current  estimates 
show  60  percent  of  administrators  are  male.^^  Salaries  are  even  more 
uncertain.  Studies  show  $8,500  in  1969  and  $15,000  at  present.  Com- 
mittee inquiries  support  the  latter  finding  for  1972.^^ 

All  administrative  personnel  had  a  turnover  rate  of  21  percent  in 
1970. 


^*  See  reference  No.  14,  pp.  2—4. 

^  See  reference  No.  17,  p.  46,  and.  Stone,  Eric,  "Characteristics  of  the  Nursing  Home 
Administrator  in  New  Hampshire — 1972",  Nursing  Homes,  December  1972,  pp.  7—10. 
i«  See  Supporting  Paper  No.  9  on  Profits. 
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PROFESSIONAL  NURSES 

In  1973,  56,235  registered  nurses  were  in  nursing  homes.  They 
made  up  20  percent  of  all  personnel  in  Connecticut  and  3  percent 
in  Oklahoma  and  Arkansas. 

Registered  nurses  received  $3.75  an  hour  on  the  average  in  1970. 

They  show  a  vacancy  rate  of  8  percent  and  a  turnover  rate  of  71 
percent  a  year.^^ 

LICENSED  PRACTICAL  NURSES 

There  were  some  40,000  licensed  practical  nurses  employed  in  nurs- 
ing homes  in  the  United  States  in  1970.  Twenty-five  percent  were 
licensed  by  waiver  (that  is,  by  past  experience  rather  than  on  the  basis 
of  formal  education).  Licensed  practical  nurses  received  about  $2.60 
an  hour  for  their  work.  They  had  a  vacancy  rate  of  14  percent  and  a 
turnover  rate  of  35  percent.^^ 

AIDES  AND  ORDERLIES 

Unlicensed  personnel  comprise  43  percent  of  the  staff,  and  most  are 
women.  The  215,000  aides  and  orderlies  received  an  average  of  $1.70 
an  hour  in  1970  for  their  work.  They  had  a  job  vacancy  rate  of  4 
percent  and  a  turnover  rate  of  75  percent  a  year.^^ 

RATIO  OF  EMPLOYEES  TO  PATIENTS 

All  in  all,  there  were  5.3  nursing  home  employees  for  every  10 
nursing  home  patients  in  1971.  General  and  surgical  hospitals  by 
contrast  average  26  employees  for  every  10  patients. 

III.  FUNDING  AN  INDUSTRY:  THE  SUBSTANTIAL 
PUBLIC  SHARE 

In  recent  years,  public  funds  for  nursing  home  care  have  increased 
sharply. 

Total  revenues  for  the  industry  in  1960  were  $500  million.  By  1970, 
they  had  increased  460  percent  to  $2.8  billion.  In  1973,  revenues  from 
all  sources  had  reached  an  estimated  $3.7  billion  which  is  a  full  640 
percent  increase  from  1960.^^ 

Nursing  homes  have  an  increased  share  of  the  total  Nation's  health 
dollar.  In  1960,  they  accounted  for  more  than  1  percent,  growing  to 
4  percent  in  1970  and  to  about  5  percent  in  1973.^2 


"  See  reference  No.  7,  p.  8.  See  also  :  "Facts  About  Nursing,"  p.  7,  American  Nurses 
Association, 

18  See  reference  No.  7,  pp.  10-11. 

i»  See  reference  No.  7,  p.  13.  There  were  280,000  aides  and  orderlies  employed  in  1972. 
Aides  today  average  $2.00  per  hour — the  minimum  wage. 

20  Assuming  there  are  1.1  million  nursing  home  patients  and  583,974  full-time  employees 
In  1971,  the  ratio  would  be  .53  employees  per  patient.  Reference  No.  2,  p.  2,  indicates 
900,000  patients  in  1970  and  505,031  employees  for  a  ratio  of  .67  for  1970.  See  also  Febru- 
ary 16,  1971,  New  York  Times,  pp.  Al  and  27.  HEW  advises  that  there  were  6.6  full  time 
equivalent  (FTE)  employees  for  every  10  nursing  home  patients  in  1973,  while  hospitals 
average  32.3  (FTE)  employees  for  every  10  patients. 

21  See  reference  No.  3.  pp.  149-50  ;  reference  No.  12,  p.  3  ;  Nursing  Homes,  January  1972. 
p.  12  ;  statement  of  Wiley  M.  Crittenden,  Jr.,  President,  American  Nursing  Home  Associa- 
tion before  the  National  Conference  on  Inflation,  Washington,  D.C.  September  19,  1974  ; 
also  August  15,  1974  letter  from  Frank  E.  Moss  to  the  Honorable  Wilbur  Mills.  Chairman, 
House  Ways  and  Means  Committee,  app.  9,  p.  158. 

22  Fortune  Magazine,  January  1970  ;  see  reference  No.  11,  pp.  24-25. 
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In  197 3 y  about  $2  out  of  every  $3  in  nursing  home  revenues  came 
from  the  public  funds.  Medicare  contributed  only  $200  million,  but 
Medicaid  paid  out  about  $2.1  billion.  Private  patients  paid  $1.4  billion. 
Other  sources,  including  Social  Security  benefits,  accounted  for  a 
sizable  amount,  although  the  exact  magnitude  is  not  known.  As  noted 
previously,  less  conservative  estimates  place  the  value  of  such  "other" 
contributions  much  higher.^^ 

But  perhaps  the  impact  of  Medicare  and  Medicaid  can  best  be  seen 
by  a  comparison  of  per  capita  figures.  In  fiscal  year  1967,  nursing 
home  care  stood  at  $81.45  per  capita.  In  fiscal  1971,  it  was  almost 
double  at  $150.87.^^ 

In  1970  the  Federal  share  of  Medicaid  amounted  to  $4.9  billion. 
In  1973  this  amount  was  raised  to  $5.2  billion.  About  39  percent  of 
total  Medicaid  funds  in  1970  were  paid  for  hospital  care  and  28  per- 
cent for  nursing  home  care. 

As  has  already  been  reported  in  1972,  Medicaid  expenditures 
for  nursing  home  care  exceeded  expenditures  for  surgical  and 
general  hospitals  for  the  first  time.^^ 

OTHEE  GOVERNMENT  ASSISTANCE  TO  NURSING  HOMES 

The  Department  of  Health,  Education,  and  Welfare  has  aided  nurs- 
ing homes  with  some  training  of  nursing  home  personnel,  in  addition 
to  contributing  research  projects  under  the  auspices  of  the  Admin- 


Department  of  Agriculture  has  aided  nursing  homes  through 
its  commodities  program.  Some  2,019  institutions  benefited.  An  esti- 
mated $2.5  million  was  spent  in  fiscal  year  1972  for  food  to  nursing 
homes  and  similar  residential  institutions  for  the  elderly.^^ 

HEWs  Hill-Burton  program  has  provided  funds  for  the  construc- 
tion of  nonprofit  nursing  homes.  In  1970,  the  totals  were  1,598  projects 
built  (89,313  beds)  at  a  cost  of  $455  million.^^ 

The  Department  of  Housing  and  Urban  Development  insures  loans 
for  the  construction  of  nursing  Jiomes  under  section  232  of  the  National 
Housing  Act.  In  1970,  the  inventory  revealed  759  projects  and  75,435 
beds  at  a  cost  of  $573  million.^^ 

The  Small  Business  Adminj strati nr>  is  authorized  to  issue  loans  to 
proprietary  nursing  homes.  Through  1971  it  had  extended  1,185  loans 
at  a  cost  of  $103.7  million.^^ 

The  Veterans  Administration  provides  skilled  nursing  care  to  vet- 
erans througk  its  own  facilities,  by  contracting  with  private  nursing 
homes  and  through  contracts  with  the  States  in  the  form  of  subsidy 
payments  or  grants  to  build  nursing  homes.  The  YA  program  accounts 
for  about  19,311  skilled  beds  today  for  a  total  cost  of  $121  million 


23  See  reference  No.  13,  p.  2|,  which  details  that  "more  than  $6.2  billion  was  expended 
on  [nursing  home]  resources  and  inputs  in  1972". 

^  See  reference  No.  5,  pp.  80—90. 

25  See  reference  No.  3,  p.  150. 
July  12,  1973,  report  to  Senator  Moss  from  Edward  J.  Heckman,  Administrator  of  the 
Food  and  Nutrition  Service. 

^  Data  supplied  to  the  subcommittee  by  Hill-Burton  program  staff  at  the  U.S.  Department 
of  Health,  Education,  and  Welfare. 

28  See  Developments  in  Aging,  1970,  report  of  the  Special  Committee  on  Aging,  Report 
No.  92-46.  March  24,  Leg.  Day,  March  23,  1971,  p.  203  ;  also  materials  supplied  to  the 
Subcommittee  by  Mrs.  Helen  Holt,  Director,  Nursing  Homes  Branch,  Federal  Housing 
Administration. 

2»  Report  to  the  subcommittee  from  the  Small  Business  Administration,  Office  of  Reports, 
August  3. 1971. 
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yearly.  There  were  approximately  4,600  veterans  in  community  nurs- 
ing homes  at  any  given  day  at  a  cost  of  $36.5  million  annually  to  the 
VA.  In  addition,  the  VA  has  about  17,000  domicilliary  beds,  11,130  of 
its  own  and  about  6,080  under  contract  in  the  States  at  a  yearly  cost  of 
$40.1  million.20 

All  in  all,  the  Federal  Government  aids  nursing  homes  through 
more  than  50  programs.  It  is  impossible  to  calculate  with  precision 
the  exact  extent  of  this  Federal  commitment ;  however  it  is  sub- 
stantial. In  fact,  few  industries  are  so  wedded  to  the  Federal 
Government  and  are  therefore  so  solicitous  and  attentive  to  the 
Congress  and  Federal  bureaucracy. 


30  Materials  supi>lied  by  the  Veterans  Administration  compiled  by  Chris  Smith  for  the 
Special  Committee  on  Aging. 
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THE  FEDERAL  RESPONSE 

Medicare  and  Medicaid  are  now  under  close  examination,  as  health 
planners  and  legislators  consider  plans  which  offer  partial  or  compre- 
hensive national  health  insurance  coverage. 

These  two  programs,  shaped  after  extended  debate  in  the  early 
1960's,  emerged  as  comproixdses  which  offered  a  great  deal  more 
protection  than  had  been  previously  available.  However,  they  did  not 
provide  as  much  as  advocates  of  more  far-reaching  action  had  sought 
since  the  1930's,  and  again,  with  great  force,  under  President  Harry 
8  Truman. 

Together,  Medicare  and  Medicaid  encompass  the  great  bulk  of 
Federal  and  State  support  for  long-term  care.  For  the  most  part, 
these  programs  do  not  develop  or  manage  long-term  care  re- 
sources; they  merely  pay  for  services  provided  by  proprietary 
and  nonprofit  long-term  care  institutions. 

Far  from  becoming  "socialized  medicine" — as  anticipated  by 
some  of  the  critics  a  decade  ago— Medicare  has  buttressed  many 
of  the  long-standing  practices  of  physicians  and  hospitals. 

Far  from  giving  progressive  health  care  to  the  aged,  blind, 
and  disabled,  Medicaid  has  become  a  spotty  and  sometimes 
endangered  program,  as  State  legislatures  and  the  U.S.  Depart- 
ment of  Health,  Education,  and  Welfare,  seek  to  cut  expenditures 
by  cutting  back  on  covered  services. 

Long-term  care,  in  particular,  has  suffered  under  Medicare  and  is 
a  source  of  considerable  concern  under  Medicaid. 
As  a  blue-ribbon  task  force  said  in  a  1970  report :  ^ 

Long-term  care  is  a  neglected  and  underdeveloped  area. 
Medicaid  and  Medicare  are  not  efficient  and  effective  mecha- 
nisms for  dealing  with  the  problem.  Major  attention  has  been 
focused  on  the  problems  of  medical  care  at  one  end  of  the 
spectrum  and  of  income  maintenance  on  the  other.  Over- 
looked is  the  special  need  for  long-term  care,  which  is  some- 
thing less  than  one  and  something  more  than  the  other. 
Neither  Medicare  nor  Medicaid  was  designed  to  deal  with  it, 
and  the  failure  to  address  the  problem  directly  distorts  the 
operations  and  inflates  the  cost  of  the  medical-care  programs. 

This  section  discusses  the  declining  role  of  Medicare  in  long- 
term  care  and  the  ways  the  administration  and  Congress  are  reshap- 
ing Medicaid  with  the  avowed  purposes  of  cutting  costs  and 
improving  services.  In  the  discussion  of  Medicare,  attention  is  paid 

^  Task  Force  Report  on  Medicaid  and  Related  Programs  (1970),  Walter  J.  McNerny, 
Chairman,  HEW,  p.  83. 
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to  the  declarations  of  need  for  "alternatives  to  institutionalization" ; 
and  spe^iial  attention  is  given  to  the  difficulties  placed  in  the  path  of 
one  of  the  major  alternatives,  home-health  care.  In  the  discussion  of 
Medicaid,  the  emergence  of  the  intermediate  care  facility,  or  ICF,  is 
examined  in  some  detail,  largely  because  it  represents  a  major  Federal 
effort  to  reduce  costs  through  means  of  reimbursement  practices  that 
depend  upon  a  precise  definition  of  care.  The  success  of  this  effort  is 
still  far  from  certain,  and  critics  say  that  ICF's  could  cause  further 
deterioration  of  care  without  reducing  costs  to  any  great  degree,  when 
total  costs  are  accurately  considered. 

Questions  about  the  elements  of  the  Federal  response  discussed 
above  are  raised  in  this  chapter  and  buttress  a  central  declaration 
of  this  report :  the  Federal  policy  on  long-term  care  is  still  poorly 
defined,  hampered  by  confused  objectives  of  the  two  major  pro- 
grams now  providing  reimbursement  for  long-term  care,  and 
hindered — as  will  be  seen  in  part — by  a  failure  of  the  executive 
branch  to  carry  out  congressional  intent  through  its  enforcement 
responsibilities. 

1.  AN  EVALUATION  OF  MEDICARE 

Medicare's  contribution  to  the  needs  of  the  infirm  elderly  in  nursing 
homes  is  not  very  great.  About  $180  million  was  spent  in  1972  and 
nearly  $207  million  in  1973.^  On  any  given  day,  approximately  70,000 
individuals  out  of  the  1  million  in  the  Nation's  23,000  nursing  homes 
have  their  care  paid  by  Medicare.^ 

In  1968  and  1969,  Medicare's  contribution  was  much  more  signifi- 
cant, reaching  about  $340  million  in  1968.  If  the  average  rate  of  growth 
in  these  allotments  were  projected  forward  from  1969,  then.  Medicare's 
present  contribution  should  be  about  $600  million  this  year.* 

The  obvious  question  is :  Why  isn't  it  at  that  level  ? 

The  answer  is  complex.  It  involves  an  administration  shift  in  policy 
in  1969,  and  judgments  about  where  and  how  to  allocate  funds.  It  also 
involves  questions  of  congressional  intent  at  the  time  Medicare  was 
enacted.  Finally,  it  involves  the  reaction  by  the  Congress  and  admin- 
istration against  some  abuses  of  the  program  by  providers. 

A.  EAELY  BEGINNINGS  UNDEE  MEDICAEE 

When  the  Congress  passed  Medicare  in  1965,  the  question  of  whether 
to  provide  a  "nursing  home"  benefit  was  debated.  Congress  feared  add- 
ing new  and  prohibitive  costs  to  a  potentially  expensive  program.  But 
at  the  same  time,  some  members  of  the  Congress  realized  that  the 
existence  of  a  nursing  home  benefit  of  some  description  would  enable 
some  individuals  to  be  shifted  from  hospitals  to  less  expensive  facili- 
ties for  all  or  part  of  the  convalescence. 

In  short,  the  enactment  of  an  "extended  care  benefit"  as  part  of  Medi- 
care was  an  effort  by  the  Congress  to  meet  limited  objectives.  Nursing 
homes  could  participate  in  the  Medicare  program  if  they  could  meet 

2  Special  Analyses — Budget  of  the  United  States  Government — Fiscal  Year  1974,  p.  149. 
Trends  in  Long-Term  Care,"  hearings  bv  the  Subcommittee  on  Long-Term  Care, 
Part  IS,  p.  2006. 

*  In  1969,  Medicare  expenditures  for  nursing  homes  constituted  5  percent  of  total 
Medicare  costs.  Five  percent  of  Medicare's  $12.1  biUion  outlay  in  1974  would  be  $600 
million. 
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high  standards  and  provide  "skilled  nursing  care."  In  employing 
these  two  crucial  terms,  the  Congress  attempted  to  make  it  clear  that 
it  drew  the  line  at  custodial  care.  Custodial  care  was  not  to  be  covered ; 
only  ''skilled  care"  patients  were  compensable. 

For  this  same  reason,  Congress  sedulously  avoided  using  the  term 
"nursing  home."  Qualifying  nursing  homes  were  to  be  known  as  "ex- 
tended care  facilities"  (ECF's).  Moreover,  the  Congress  took  other 
steps  to  insure  that  the  Medicare  program  would  help  to  decrease 
hospital  stays,  thus  effecting  great  cost  savings. 

To  qualify  for  "extended  care,"  a  Medicare  beneficiary  was  re- 
quired to;  (1)  Be  hospitalized  for  at  least  three  consecutive  days; 
(2)  be  transferred  to  a  Medicare  certified  facility  within  14  days 
of  discharge  from  the  hospital ;  and  (3)  be  certified  by  a  physician 
as  needing  "skilled  nursing"  care  for  further  treatment  of  a  con- 
dition which  caused  hospitalization. 

It  is  obvious  that  many  providers  misunderstood  the  nature  of 
this  Medicare  benefit,  or  chose  to  resolve  the  question  in  a  manner 
most  advantageous  to  themselves. 

Senator  Frank  E.  Moss,  chairman  of  the  subcommittee,  sought  to 
warn  providers  of  their  delusion.  In  an  October  1966  speech  before  the 
American  Nursing  Home  Association,  he  described  the  need  for  a  true 
nursing  home  benefit  under  Medicare  and  emphasized  that  what  had 
been  created  was  som-ething  different : 

The  Medicare  program  is  a  short-term,  acute-care  program 
which  does  not  even  include  financing  of  nursing  home  care. 
But  despite  the  fact  that  Congress  deliberately  avoided  the 
use  of  the  term  "nursing  home" — the  notion  seems  to  be  wide- 
spread that  Congress  intended  to  finance  nursing  home  care 
but  apparently  did  not  know  what  to  call  it.  This  is  in  part 
wishful.  Many  people  have  looked  to  Medicare  for  too  much 
in  the  way  of  relief  from  problems  that  it  was  never  intended 
to  solve. 

Despite  these  warnings,  the  Medicare  ECF  program  flourished  in 
1967  and  1968,  providing  many  Americans  with  care.  The  high-water 
mark  was  1968,  with  Medicare  ECF  payments  totaling  $340  million. 
Xursing  home  stocks  became  one  of  the  most  attractive  issues  on  the 
New  York  Stock  Exchange. 

This  was  possible  because  the  Bureau  of  Health  Insurance  (BHI) 
allowed  thousands  of  substandard  nursing  homes  to  participate.  As  a 
concession  for  the  tremendous  demand  for  nursing  home  care,  facili- 
ties with  deficiencies  were  certified  if  they  were  "in  substantial  com- 
pliance" with  standards.^^ 

*a  HEW's  October  24,  1974  letter  to  Senator  Moss  :  "contends  that  there  were  other 
factors  that  entered  into  the  certification  of  extended  care  facilities  during  the  period  from 
July  1966  through  1967.  For  example  : 

"1.  There  was  lack  of  a  clear  understanding  of  what  an  extended  care  facility  was  or  the 
services  it  provided.  The  ECF  was  an  entirely  new  concept,  a  new  kind  of  facility,  created 
by  statute  and  not  well  defined.  It  was  not  a  hospital  and  it  was  not  a  nursing  home.  It 
was  more  nearly  related  to  a  convalescent  facility.  Since  few  or  none  of  these  kinds  of  facili- 
ties existed  and  hospitals  did  not  have  convalescent  wards,  it  was  natural  to  consider 
nursing  homes  as  ECF's.  That  only  5,000  ECF's  were  certified  out  of  23,000  nursing  homes 
and  7.500  hospitals  in  the  Nation,  attests  to  how  well  the  certification  was  carried  out. 

"2.  The  demand  for  certification  of  ECFs  came  from  many  sources,  including  the  public, 
the  nursing  home  and  hospital  industry,  from  Government  officials  at  all  levels  and  from 
professional  health  associations. 

"3.  States  hired  individuals  with  varying  backgrounds,  mostly  with  absolutely  no 
Inspecting  experience,  to  make  surveys.  As  a  result,  a  number  of  ECF's  initially  were 
improperly  certified.  Later  considerable  effort  was  made  by  States  and  the  Department  to 
terminate  ECFs  that  could  not  meet  the  conditions." 
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B.  1969 :  BENEFITS  CUT  BACK  SHAKPLY 

The  market  boom  and  the  growth  in  the  nursing  home  industry 
slowed  considerably  in  early  1969.  There  were  two  reasons  for  this : 

(1)  A  decision  by  the  Nixon  administration  to  reduce  costs, 
which  took  the  form  of  new  retroactive  regulations  for  Medicare 
providers;  and 

(2)  Hearings  and  a  folio wup  report  by  the  Senate  Finance 
Committee  called  attention  to  excessive  costs,  profiteering,  abuses, 
and  inefficiency  in  the  Medicare  program. 

Regulations  imposed  on  the  Medicare  ECF  program  by  the  Nixon 
administration  were  announced  in  April  1969.  Former  requirements 
were  continued :  prehospitalization  for  3  days,  transfer  within  14  days 
to  a  certified  facility,  and  physician's  verification  of  the  need  for 
"skilled  nursing"  in  continuation  of  care. 

But  a  new  condition  was  added  requiring  a  patient  to  have 
"rehabilitative  potential,"  effectively  excluding  coverage  for 
terminal  patients. 

The  second  part  of  these  April  directives  was  the  most  devastat- 
ing. It  was  a  revised  and  narrowed  definition  of  the  term  "skilled 
nursing,"  which  by  statute  was  a  precondition  to  coverage. 

BHI  regulations  spelled  out  with  great  specificity  which  medical 
and  nursing  services  were  covered.  Despite  elaborate  steps  to  eliminate 
ambiguities,  the  administration  of  the  new  regulations  resulted  in 
confusion  for  patients,  providers,  fiscal  intermediaries,  and  Govern- 
ment officials.  Identical  claims  submitted  to  an  intermediary  insurance 
company  were  returned  with  some  paid  and  some  rejected.  To  provid- 
ers, the  only  consistency  was  that  most  of  their  patients  were  being 
denied  coverage.  To  make  matters  worse,  these  denials  were  given 
retroactive  effect. 

"Retroactive  denials,"  a  term  that  strikes  deep  concern  in  the 
hearts  of  physicians  and  other  providers,  spring  from  the  Nixon 
administration  April  1969  directives.  In  other  words,  a  claim  ap- 
proved and  paid  in  1968  could  be  disallowed  in  1969 — with  the 
nursing  home  or  the  patient  required  to  make  repayment. 

In  February  1970,  the  Senate  Finance  Committee  issued  its  report, 
"Medicare  and  Medicaid:  Problems,  Issues,  and  Alternatives."  The 
committee  quoted  1967  estimates  that  the  Medicare  nursing  home  pro- 
gram would  cost  the  Government  $1.80  per  beneficiary  per  year.  How- 
ever, the  report  revealed  that  the  actual  cost  was  $18  per  beneficiary,  or 
10  times  the  earlier  estimate.^  The  committee  report  also  incorporated 
Bureau  of  Health  Insurance  (BHI)  intermediary  letter  No.  370  of 
April  1969,  and  its  definition  of  covered  care  under  the  Medicare 
program. 

This  action  on  the  part  of  the  Senate  Finance  Committee  gave  strong 
support  to  the  cutbacks  initiated  by  the  administration  in  April  1969. 

At  the  same  time,  the  committee  was  highly  critical  of  the  Bureau  of 
Health  Insurance  for  its  "wholesale  certification  of  nursing  homes 
as  extended  care  facilities."  The  report  noted  that  2,000  nursing  homes 
were  originally  thought  to  be  eligible  to  participate  in  the  Medicare 


6  "M-  ^<ear^  md  Medicaid,"  hearings  by  the  Committee  on  Finance,  Washington,  D.C., 
ily  69,  pp.  22-23.  ©  » 
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program.  However,  BHI  allowed  almost  5,000  to  be  certified,  the  great 
majority  being  only  "in  substantial  compliance,"  rather  than  in  full 
'  compliance  with  standards.^  The  Finance  Committee  called  for  an 
end  to  certification  of  facilities  which  did  not  fully  conform  to 
standards. 

Because  of  the  tremendous  demand  for  nursing  home  care  and  the 
j     acquiescence  of  the  Bureau  of  Health  Insurance,  the  Medicare  ECF 
[    programs  provided  broadly  defined  traditional  nursing  home  care 
rather  than  narrowly  defined  posthospital,  postoperative  care.  Unfor- 
tunately, the  administration  chose  to  announce  new  eligibility  regula- 
tions wliich  were  applied  retroactively. 

In  January  1970,  the  Associated  Press  reported  that  500  facili- 
ties had  withdrawn  from  the  Medicare  program  because  of  retro- 
active denials  and  general  discontent  with  Medicare.- 

In  October  1971,  the  Department  of  HEW  placed  the  number 
at  2,000  who  had  quit  the  program  for  some  reason.^ 

On  August  13,  1972,  a  New  York  Times  article  quoted  a  General 
Accounting  Office  audit  which  announced  that  3  out  of  every  10  U.S. 
hospitals  and  nursing  homes  had  dropped  out  of  the  program. 

According  to  the  GAO,  some  5,000  hospitals  and  nursing  homes 
had  withdrawn  from  the  program  by  the  end  of  1971.^ 

Evidently  many  administrators  shared  the  sentiments  of  Lee 
Dalabout,  executive  director  of  the  Utah  Nursing  Home  Association, 
who  claimed  operators  were:  "glad  that  in  spite  of  Medicare  they 
have  survived  .  .  .  "and  are  sorry  that  they  ever  heard  of  it." 

C.  IMPACT  UPON  PATIENTS  AND  PEOVIDEKS 

Wkat  does  all  of  this  mean  to  the  patients?  Very  simply,  necessary 
nursing  home  care  is  not  available.  Recent  statistics  from  Maryland 
and  Pennsylvania  note  that  Medicare  patients  make  up  only  5  percent 
of  their  patients.  Iowa  reports  less  than  5  percent  of  its  patients 
received  Medicare  reimbursement. 

Criticisms  or  Retroactive  Denial 

Hearings  by  the  Subcommittee  on  Long-Term  Care  in  1969  and 
1970  brought  numerous  criticisms  of  the  retroactive  application  of  the 
HEW  regulations.^^ 

Physicians,  such  as  Dr.  L.  L.  Long  of  Perry,  Iowa,  and  Dr.  Freder- 
ick Offenkrantz,  medical  director  of  the  Cranford  (N.J.)  Health  and 
Extended  Care  Center,  testified.  Providers  were  forced  to  seek  repay- 

« Medicare  and  Medicaid — Problems,  Issues  and  Alternatives,  Report  of  the  Staff  to  the 
Committee  on  Finance,  February  9.  1970,  pp.  97-99. 

Washington  Evening  Star,  January  22,  1970.  The  January  20,  1971,  press  release 
from  the  American  Nursing  Home  Association  denounced  "the  hoax  perpetrated  on  the 
elderly  by  the  Medicare  program",  and  reported  that  the  ANHA  Executive  Board  "urged 
the  more  than  7,000  nursing  homes  across  the  country,  who  are  members  of  ANHA,  to 
reassess  their  current  participation  in  Medicare". 

8  Page  2005,  part  18,  hearings  cited  in  footnote  3, 

^  See  Sizable  Amounts  Due  the  Government  by  Institutions  That  Terminated  Their 
Participation  in  the  Medicare  Program,  GAO  report,  August  4,  1972 :  and  Problems 
Associated  With  Reimbursement  to  Hospitals  for  Services  Furnished  Under  Medicare, 
GAO  report.  August  3,  1972.  See  also.  New  York  Times,  August  13,  1972., 

10  Page  612,  part  7,  hearings  cited  in  footnote  3. 

11  See  Developments  in  Aging:  1969,  Special  Committee  on  Aging,  May  15.  1970,  pp. 
80-90  ;  see  also  appendix  1,  p.  113,  this  report. 
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ment  from  patients  or  their  families.  In  many  cases  the  patients  had 
died  and  providers  had  no  recourse.  Beneficiaries  were  hard-pressed  to 
understand  such  arbitrar}^  and  capricious  policies. 

Other  physicians,  such  as  Dr.  Michael  B.  Miller  of  the  White 
Plains  Center  for  Nursing  Care,  objected  to  the  overruling  of  the 
judgments  by  the  nursing  home's  medical  director  and  utilization 
committee  by  insurance  company  clerks  who  never  saw  the  patient  or 
the  patient's  chart.^^ 

Senator  Moss,  who  earlier  warned  that  Medicare  had  not  created  a 
traditional  nursing  home  benefit,  watched  with  concern.  He  agreed 
that  the  Nixon  administration  bad  the  legal  right  to  return  the  pro- 
gram to  its  narrow  post-hospital,  post-operative  stance  contemplated 
by  the  law. 

However,  he  took  sharp  exception  with  methods  employed  by 
the  Social  Security  Administration  in  early  1969.  Specifically,  he 
requested  that  new  regulations  be  given  prospective  and  not 
retroactive  effect. 

Senator  Moss  summed  up : 

Nursing  home  administrators  have  complained  to  me  that 
accepting  a  Medicare  patient  is  as  unpredictable  as  putting  a 
quarter  in  a  slot  machine.  I  have  received  heavy  mail  decry- 
ing this  lack  of  predictability  and  the  retroactive  denial  of 
claims.  The  problem  has  reached  e^lremes  in  the  State  of 
Georgia,  where  the  Georgia  State  Nursing  Home  Association 
has  recommended  that  its  members  not  participate  in  the 
Medicare  program. 

In  the  face  of  the  resistance  of  nursing  home  administra- 
tors receiving  Medicare  patients,  physicians  have  had  little 
choice  but  to  retain  pa/tients  in  the  hospital.  Again  la  paradox ; 
the  Medicare  machinery  seems  willing  to  pay  hospital  costs 
for  patients  who  could  be  housed  in  a  nursing  home  for  about 
one-third  of  the  hospital  price.  In  an  effort  to  cut  back  on  the 
the  number  of  days  patients  spent  in  extended  care  nursing 
homes,  the  Social  Security  Administration  has  significantly 
increased  the  burdens  on  the  hospital.  Small  wonder  the  ad- 
ministration felt  the  need  to  increase  dramatically  Medicare 
premiums. 

In  the  final  analysis,  it  is  the  consumer  of  the  service  that 
suffers.  I  find  it  most  regrettable  that  Medicare  is  beginning 
to  take  on  the  color  of  another  broken  promise.  I  can  empa- 
thize with  the  nursing  home  patient  who  has  it  on  the  author- 
ity of  his  Medicare  handbook  that  he  has  the  guarantee  of 
100  days  in  a  nursing  home.  I  can  sympathize  with  the  nurs- 
ing home  administrator  who  must  break  these  bubbles  of  mis- 
conception and  often  suffer  a  financial  loss  as  well.^^ 

Senator  Harrison  Williams,  then  chairman  of  this  conunittee, 
charged  that  the  dismantling  of  the  ECF  benefit  was  contrary  to  the 
intent  of  Congress : 


Page  305,  part  3,  hearings  cited  in  footnote  3. 
Page  150,  part  2,  hearings  cited  in  footnote  3. 


The  net  effect  is  to  increase  hospital  stays  and  to  reduce  days 
of  nursing  home  care,  although  this  care  may  cost  the  Gov- 
ernment only  one-third  of  the  amount  for  hospitalization. 
Many  [doctors]  believe  that  it  is  preferable  to  leave  the  pa- 
tient in  a  hospital  for  convalescence  rather  than  to  submit  him 
to  such  uncertainty.  However^  shaving  one  hospital  day 
from  Medicare's  natonal  average  could  result  in  a  savings  of 
$JfiO million}^  (Emphasis added.) 

Senator  Williams  found  support  for  this  view  in  studies  by  the 
General  Accounting  Office  and  from  the  direct  testimony  of  wit- 
nesses, including  David  Mosher,  then  president  of  the  American  Nurs- 
ing Home  Association,^^  and  Francis  P.  Dellaferra,  president  of  the 
Connecticut  Association  for  Extended  Care  Facilities.^^ 

Senator  Frank  Church,  present  chairman  of  the  Senate  Commit- 
tee on  Aging,  had  grave  concerns  in  1971  about  the  fairness  of  the  ret- 
roactive regulations.  He  introduced  legislation  (S.  1827)  in  1971,  to 
ban  retroactive  denials.  (A  similar  provision  was  to  become  law  as 
part  of  the  1972  Social  Security  Amendments.) 

D.  THE  EFFECT  OF  H.E.  1  ON  MEDICARE :  SOME  GAINS 
AND  SOME  LOSSES 

Congress,  in  1972,  passed  what  was  known  at  the  time  as  H.R.  1,  a 
major  bill  encompassing  a  wide  variety  of  changes  in  Social  Security, 
Medicare,  and  Medicaid  law.  Signed  on  October  30,  1972,  it  became 
Public  Law  92-603,  but  it  will  be  referred  to  in  this  report  as  H.E.  1. 

With  respect  to  the  Medicare  nursing  home  program  there  were 
some  gains: 

•  From  the  standpoint  of  nursing  home  owners,  the  provision  to 

prevent  retroactive  denials  was  the  most  important  amend- 
ment.^^ It  authorized  the  Secretary  of  HEW  to  establish  "pre- 
sumptive periods  of  coverage."  Individuals  with  certain  diagnoses 
upon  discharge  from  the  hospital  are  "presumed"  eligible  for 
care  in  a  Medicare  nursing  home  for  a  specific  period. 

•  Provider  reimbursement  review  boards  were  authorized  to  hear 
cases  when  the  amount  of  controversy  is  $10,000  or  more,  giving 
administrators  some  access  to  the  appeals  procedure.^® 

•  Medicare  coverage  was  extended  to  the  disabled  (i.e.,  persons  en- 
titled to  Social  Security  disability  benefits  for  not  less  than  24 
consecutive  months)  .^^ 

•  To  strengthen  enforcement  of  Medicare,  the  Secretary  of  HEW 
was  authorized  to  terminate  payments  to  providers  who  abuse 
the  system.2^  Additionally,  penalties  were  prescribed  for  bribes, 
kickbacks,  or  converting  benefit  payments  to  improper  use.^^ 

"  Page  625,  part  8,  hearings  cited  in  footnote  3. 

15  "Study  of  Health  Facilities  Construction  Costs",  United  States  General  Accounting 
Office.  November  20.  1972,  Enclosure  3,  p,  25  and  following. 
18  Page  204,  part  2,  hearings  cited  in  footnote  3. 
"  Page  276,  part  3,  hearings  cited  in  footnote  3. 
18  Public  Law  92-603,  Section  228. 
18  Public  Law  92-603,  Section  243. 

20  Public  Law  92-603,  Section  201. 

21  Public  Law  92-603,  Section  229. 

22  Public  Law  92-603,  Section  242. 
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•  Standards  for  skilled  nursing  facilities  under  Medicare  and 
Medicaid  were  unified  and  HEW  was  required  to  develop  uni- 
form definitions  for  levels  of  care.^^ 

•  Reimbursement  for  skilled  nursing  homes  must  be  on  a  cost- 
related  basis  by  January  of  1977.^^ 

•  Medicare  inspection  reports  are  to  be  made  available  to  the 
public.^® 

But  there  are  also  some  losses: 

•  Staffing  requirements  for  skilled  nursing  homes  in  rural  areas 
were  reduced,  now  requiring  registered  nurse  coverage  only  5 
days  a  week  instead  of  7  days  a  week.^^ 

•  The  previous  Medicare  provision  requiring  nursing  homes  to 
have  the  services  of  a  social  worker  was  eliminated.^^ 

•  Nursing  home  operators  with  3  years  prior  experience  were 
exempted  from  State  licensure  requirements.^^ 

In  addition,  States  were  required  to  establish  a  new  mechanism  to 
review  the  appropriateness  of  hospital  and  nursing  home  placement 
and  the  quality  of  nursing  home  care.  The  required  organizations  are 
called  (PSRO's)  Professional  Standards  Review  Organizations.^^ 

PSRO's  are  considered  elsewhere  in  this  report  (Supporting  Paper 
No.  3 ) ,  and  it  is  still  too  early  to  determine  what  their  impact  will  be. 
It  is  sufficient  to  note  here  that  there  has  been  substantial  criticism  of 
PSRO's  for  their  failure  to  include  representatives  of  other  health 
and  consumer  groups,  as  well  as  physicians.  And  then,  too,  PSRO's 
are  thought  to  duplicate  much  of  the  functions  of  existing  utilization 
review  and  medical  review  committees;  PSRO's  add  yet  a  third  layer 
of  patient  review.  As  Art  Jarvis,  deputy  director  of  the  Connecticut 
Department  of  Health,  commented : 

These  self-audit  committees  take  several  forms  but  operate 
in  much  the  same  manner ;  namely,  the  medical  record  of  a  dis- 
charged patient  is  reviewed  by  a  peer  group  of  physicians 
appointed  to  that  committee  by  the  chairman  of  the  medical 
staff.  The  scope  of  the  review  is  essentially  to  match  up  the 
diagnosis  made  by  the  attending  physician  with  what  pre- 
diagnostic  examinations  he  ordered  and  following  confirma- 
tion of  diagnosis,  what  drugs  and  treatment  he  ordered. 
Included  in  this,  of  course,  the  committee  evaluates  the  effec- 
tiveness of  the  treatment  ordered  and  the  attempt  here  is  to 
adjudge  that  this  particular  patient  received  the  proper  care 
and  achieved  the  amount  of  "cure"  possible  in  relationship  to 
the  patient's  diagnosis  and  prognosis. 

While  medical  peer  groups  and  self- audit  committees  go 
back  to  the  teens  and  the  twenties  of  the  century  .  .  .  these 
committees  did,  and  still  have,  the  built-in  weakness  of  a  sub- 
jective, if  not  honest,  difference  of  opinion  between  a  physi- 
cian on  an  audit  committee  reviewing  the  medical  record  of 
another  physician.  In  other  words,  physician  "A"  who  is 

23  Public  Law  92-603,  Section  246. 
2*  Public  Law  92-603,  Section  247. 
25  Public  Law  92-603.  Section  249. 
23  Public  Law  92-603,  Section  249C. 

27  Public  Law  92-603,  Section  267. 

28  Public  Law  92-603,  Section  265. 
2»  Public  Law  92-603,  Section  269. 
30  Public  Law  92-603,  Section  249F. 
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reviewing  the  chart  may  make  the  decision  that  such  and  such 
a  decision,  or  procedure,  was  not  the  appropriate  treatment 
or  service  that  should  have  been  ordered  in  view  of  the 
diagnosis. 

On  the  other  hand,  physician  "B" — the  attending  physician 
responsible  for  the  medical  record  and  his  patient,  may  dis- 
agree and  say,  "I  am  sorry,  but  in  my  judgment,  this  was  the 
best  way  to  handle  the  case."  Thus  it  is  that,  while  we  in  the 
hospital  field  and  our  colleagues  in  the  physician  community 
have  been  able  to  take  pride  that  such  peer  group  self-evalua- 
tion is  going  on,  and  has  been  for  some  years,  the  problem  of 
medically  subjective  disagreement  between  the  "reviewer" 
and  the  "reviewed"  has  been  a  recognized  weakness  in  this 
audit  program  from  its  inception.^^ 

Regressions 

Some  provisions  of  H.R.  1  are  truly  unfortunate.  The  former  Medi- 
care standard  for  required  nursing  staffing  was  anything  but  stringent. 
Testimony  before  the  Subcommittee  on  Long-Term  Care  confirmed 
that  good  nursing  homes  have  no  difficulty  locating  nurses,  even  in 
rural  areas.  Moreover,  the  subcommittee  received  testimony  describing 
a  tremendous  pool  of  retired  nurses  who  could  be  brought  back  into 
service  if  nursing  homes  would  offer  adequate  pay  and  working 
conditions.^^ 

The  watering  down  of  requirements  for  State  licensure  of  nursing 
home  administrators  is  equally  discouraging.  This  retreat  threw  exist- 
ing laws  into  confusion.  Significantly,  this  action  was  taken  against 
the  wishes  of  the  American  College  of  Nursing  Home  Administrators, 
which  stated : 

It  must  be  realized  that  an  individual's  exposure  to  an 
administrative  position  alone  is  an  insufficient  measure  of  his 
ability  to  provide  proper  patient  care.  Education  and  demon- 
strated ability,  in  addition  to  the  successful  passing  of  a 
specifically  designed  process,  must  also  be  required.^^ 

Senator  Abraham  Ribicoff  was  unsuccessful  in  his  efforts  to  delete 
provisions  to  weaken  staffing  and  licensure  requirements.  An  attempt 
was  also  unsuccessful  in  retaining  the  existing  Medicare  language 
requiring  nursing  homes  to  have  social  workers.  Senator  Ribicoff 
commented  about  this  amendment : 

The  aging  patient  entering  a  nursing  home  has  left  his 
home,  his  friends  and  his  family  behind.  He  is  likely  to  be 
confused,  frightened,  and  alone  and  needs  personal  attention 
which  doctors  cannot  provide.  The  social  workers  can  alleviate 
this  suffering  and  fright  by  providing  counseling,  letterwrit- 
ing  assistance,  consultation  with  the  family,  and  companion- 
ship. The  social  worker  in  the  nursing  home  assures  the 
patient  that  there  is  someone  to  care  for  his  personal  and  emo- 
tional needs. 


31  Page  289,  part  3,  hearings  cited  in  footnote  3. 

32  Page  87,  part  1,  hearings  cited  in  footnote  3. 
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Most  extended  care  facilities  currently  licensed  by  Medi- 
care are  privately  owned  and  operated  for  profit.  They  tend 
to  meet  only  the  minimum  requirements  set  by  Medicare  and 
do  not,  as  a  rule,  provide  optional,  extra  services  for  their 
patients.  If  section  265  were  enacted,  many  facilities  would 
therefore  eliminate  social  services.  Figures  in  December  1969 
showed  that  the  highest  number  of  nursing  home  deficiencies, 
37  percent,  occurred  under  the  social  services  requirement 
for  extended  care  facilities."^ 

E.  SUMMAEY:  THE  MEDICARE  NURSING  HOME 
PROGRAM  TODAY 

In  the  early  years.  Medicare  provided  significant  assistance  to  the 
Nation's  infirm  elderly.  The  escalating  cost  of  meeting  the  nursing 
home  needs  of  older  Americans  soon  forced  a  reassessment,  and  cut- 
backs were  inevitably  instituted.  Regrettably,  these  cutbacks  were  ap- 
plied retroactively  and  thousands  of  providers  and  patients  suffered 
as  a  result. 

In  1972,  H.R.  1  brought  some  gains  and  some  losses,  but  on  balance, 
it  had  very  little  effect  on  eligibility  for  care.  Today,  Medicare  still 
pays  for  only  6.7  percent  of  the  Nation's  total  nursing  home  bill.  Only 
70,000  patients  on  any  given  day  out  of  the  1  million  who  are  in  U.S. 
nursing  homes  have  their  care  paid  by  Medicare.  Of  the  $12.1  billion  in 
Medicare  reimbursement,  only  1.67  percent  or  $200  million,  went  for 
nursing  home  care  in  1973.  Moreover,  Medicare  remains  tied  to  a  nar- 
row and  restrictive  definition  of  skilled  care  which  greatly  limits 
coverage  for  the  elderly.  In  short.  Medicare  is  of  little  help  to  those 
who  need  nursing  home  care;  those  who  need  assistance  must  look 
elsewhere. 

II.  MEDICAID'S  GROWING  ROLE 

Medicaid,  a  welfare  program,  remains  virtually  the  only  hope  for 
most  older  Americans  needing  nursing  home  care.  Medicare  is  of  little 
help  because  its  coverage  is  limited  to  "skilled  nursing"  which  is  nar- 
rowly defined.  Since  very  few  can  afford  to  pay  for  their  own  care, 
senior  citizens  are  left  with  no  choice  but  to  turn  to  Avelf are  and  apply 
for  Medicaid. 

In  its  early  years.  Medicaid,  like  Medicare,  paid  only  for  "skilled 
nursing  care."  But  as  thousands  of  elderly  were  forced  to  turn  to 
Medicaid  for  assistance,  the  cost  of  the  program  skyrocketed.  Critics 
of  the  program  then  emphasized  that  many  patients  did  not  need 
the  intensive  nursing  services  characterized  as  "skilled  care."  Conse- 
quently, Congress  authorized  a  second,  less  intensive  level  of  nursing 
home  services,  known  as  intermediate  care.  Consumer  advocates,  while 
conceding  the  need  for  a  second  level  of  care,  expressed  grave  con- 
cern about  possible  consequences.  They  predicted  that  cost  considera- 
tions would  override  patient  needs,  leading  to : 

(1)  A  restrictive  definition  of  "skilled  care." 

('2)  Widespread  reclassification  of  both  facilities  and  patients  into 
intermediate  care. 
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(3)  An  increase  in  the  mortality  rate  of  the  relocated  patients;  and 

(4)  Weak  intermediate  care  standards  which  would  leave  patients 
substantially  unprotected. 

All  these  fears  have  been  realized,  as  well  as  one  unhealthy  con- 
sequence which  had  not  been  predicted.  The  pressure  causing  the 
downward  movement  of  patients  did  not  end  at  the  intermediate  care 
level.  Increasing  numbers  of  patients  were  moved  into  boarding 
homes  or  unlicensed  "bootleg''  nursing  homes.  (See  Supporting  Paper 
Xo.  7  to  be  published  in  early  1975.) 

A.  LE\nELS  OF  ]VIEDICAID  EEIMBUESEMENT 

Medicaid  is  a  Federal  grants-in-aid  program  administered  by  HEW 
in  which  the  Federal  Government  pays  from  50  to  83  percent  of  the 
costs  incurred  by  the  States  in  providing  medical  assistance  to  the 
indigent,  including  nursing  home  care  for  qualifying  individuals.^^ 

There  has  been  no  uniform  reimbursement  formula.  Some  States 
have  paid  nursing  homes  a  flat  fee,  perhaps  $14  per  patient  per  day  for 
skilled  care.  Other  States  reimburse  nursing  homes  for  reasonable 
costs  expended.  Section  249  of  H.R.  1  mandates  that  all  States  reim- 
burse nursing  homes  on  a  reasonable  cost-related  basis  by  January 
1977. 

Skilled  NuRsmo 

Until  1972,  Medicaid  provided  only  "skilled  nursing,"  or  that  level 
of  nursing  home  care  nearest  to  hospital  care.  The  definition  of  "skilled 
nursing'-  varied  widely  among  the  States.  Some  States  employed  the 
Medicare  definition  of  "skilled  nursing,"  but  most  did  not.  Today,  this 
is  changed  because  section  246  of  H.R.  1  unifies  Medicare  and  Medic- 
aid standards,  and  section  247  mandates  a  single  definition  of  "skilled 
nursing  care"  for  facilities  in  both  programs. 

Intermedl^^te  Cake 

Intermediate  care  facilities  (ICF's)  are — as  the  name  suggests — 
intended  to  help  those  who  do  not  need  around-the-clock  nursmg  care 
and  other  mandatory  services  provided  by  a  "skilled"  nursing  home. 

The  demand  for  ICF's  arose  when  surveys  indicated  that  many 
patients  in  nursing  homes  did  not  need  such  high-level  care.  They 
needed,  first,  a  roof  over  their  heads,  and,  second,  some  help  from 
medical  and  other  personnel  to  get  them  through  each  day.  They  were 
not  well  enough  for  "independent  living";  they  were  not  ill  enough 
for  expensive,  around-the-clock  nursing  care. 

During  the  debate  over  the  1967  Social  Security  amendments,  many 
Tvitnesses  pointed  out  that  Federal  financing  was  available  for  only 
one  level  of  nursing  home  care,  namely  skilled  nursing.  The  Senate 
Finance  Committee  accepted  an  amendment  to  create  a  second  level  of 
care.  The  committee's  1967  report  said  that  this  lower  care  level 
would  : 

(1)  Lead  to  an  overall  reduction  in  costs,  and 

(2)  Enable  institutions  which  could  not  qualify  as  skilled  nursing 
homes  to  participate  as  intermediate  care  facilities  (ICF's). 


35  The  exact  percentage  for  each  State  depends  on  the  average  per  capita  income  of  the 
residents  of  that  State. 
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Accordingly,  Congress  passed  the  "Miller  amendment"  in  1967.^ 
This  legislation  did  not  amend  the  Medicaid  law.  Instead,  it  made 
possible  direct  payments  to  recipients  in  the  adult  categorical  assist- 
ance programs  (aid  for  the  aged,  blind,  and  disabled)  for  the  care  of 
persons  in  ICF's. 

Several  controversies  complicated  the  first  few  years  of  ICF's.  Regu- 
lations were  proposed  in  June  1969  which  required  minimum  Federal 
standards.  Under  pressure  from  State  health  departments,  HEW  re- 
evaluated these  regulations  and  the  1967  Miller  amendment.  With  this 
second  look,  HEW  ruled  that  the  statute,  as  passed,  did  not  provide  the 
basis  for  Federal  regulation.  Accordingly,  the  new  regulations  pub- 
lished in  June  1970,  allowed  the  States  to  promulgate  their  own  stand- 
ards. In  short,  ICF  regulation  became  totally  a  State  responsibilitT. 

The  Senate  Finance  Committee  had  voiced  its  concern  about  the  ad- 
ministration of  the  ICF  program  as  early  as  February  1970,  when  it 
condemned  the  "wholesale  transfer"  of  patients  to  the  lower  level  of 
ICF  care. 

The  Finance  Committee  then  proposed  to  transfer  the  ICF  progra>n 
from  its  cash  grant  status  under  title  XVI  of  the  Social  Security  Act 
into  XIX  (Medicaid) ,  thus  providing  a  base  for  adequate  Federal  reg- 
ulation. The  committee  wanted  to  require  the  Secretary  of  HEW  to 
set  minimum  Federal  standards.  After  several  unsuccessful  attempts, 
this  plan  was  finally  adopted  as  Public  Law  92-223  on  December  28, 
1971.  Interim  regulations  were  not  issued  until  March  5, 1973,  and  final 
regulations  on  January  17, 1974. 

B.  HOW  LARGE  IS  THE  MEDICAID  NURSING  HOME 

PROGRAM? 

In  1970,  Medicaid  outlays  reached  $4.9  billion,  with  39  percent  allo- 
cated for  hospital  care  and  28  percent  for  nursing  homes. 

Medicaid  payments  in  1972  reached  $5.2  billion;  expenditures 
for  nursing  home  care  ($1,639  billion  or  34  percent)  exceeded  ex- 
penditures for  general  and  surgical  hospital  care  ($1,518  billion  or 
31  percent).  About  60  percent  of  the  Nation's  nursing  home  bill  is 
now  paid  by  Medicaid.^^ 

C.  CONSEQUENCES  OF  "COST-CUTTUSTG" 

In  discussions  leading  to  enactment  of  H.R.  1,  critics  of  Medicaid 
were  greatly  concerned  about  the  escalating  costs,  allegedly  caused  in 
part  by  care  in  excess  of  patient  needs. 

To  be  sure,  many  studies  indicate  that  a  large  number  of  the  patients 
receiving  Medicaid  skilled  nursing  care  do  not  need  this  level  of  care. 
Notable  in  this  regard  is  the  May  28,  1971,  General  Accounting  Office 
audit  of  New  York,  Oklahoma,  and  Michigan.  When  one  definition  of 
skilled  nursing  was  applied  in  Michigan,  the  General  Accounting  Office 
reported  that  40  percent  of  the  patients  did  not  need  skilled  nursing. 
When  another  definition  was  employed,  79  percent  of  the  patients 
did  not  need  skilled  nursing.  The  primary  target  of  the  audit  was  not 


3«  Public  Law  90-248.  Section  250.  Introduced  by  former  Senator  Jack  Miller  of  Iowa. 
"  Page  150,  Budget  Analyses  cited  in  footnote  2. 
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overutilization,  as  much  as  the  lack  of  any  imiform  definition  among 
the  States  as  to  the  definition  of  "skilled  nursing." 

By  no  stretch  of  the  imagination  can  it  be  said  that  a  substantial 
number  of  patients  in  America's  skilled  nursing  homes  do  not  need 
care.  What  can  be  stated  is  that  some  need  a  different  level  of  care. 
In  turn,  the  nmnber  of  people  who  fall  into  each  category  will  be  de- 
termined by  the  definitions  employed  for  each  level  of  care. 

Consumer  advocates  who  recognized  the  validity  of  these  arguments 
opposed  direct  cuts.  Instead,  they  argued  for  implementation  of  "medi- 
cal review" — a  patient-by-patient  evaluation  of  the  quality  of  care — 
as  the  means  of  matching  patients  with  the  appropriate  level  of  care 
and  saving  dollars.  H.K.  1  was  enacted  to  resolve  these  conflicting 
j)ositions.  But  on  balance,  it  gave  greater  emphasis  to  cost  considera- 
tion over  patient  need.^^ 

In  February  1970,  President  Nixon  announced  in  his  budget  mes- 
sage that  he  would  seek  to  abolish  57  agencies  of  the  Government  which 
had  outlived  their  usefulness.  His  message  included  a  request  to  trim 
$235  million  in  Medicaid  costs.^^ 

The  Presidential  request  iDassed  the  House  of  Eepresentatives  as 
an  amendment  to  the  Medicare  and  Social  Security  reform  bill.*^  The 
House  version  proposed  to  cut  costs  by  requiring  the  following : 

(1)  A  one-third  reduction  in  Federal  Medicaid  matching  money 
paid  to  nursing  homes  after  an  individual  had  received  90  days  of 
care. 

(2)  A  complete  cutoff  of  Federal  fimds  after  a  mental  hospital 
patient  received  a  lifetime  total  of  375  days  of  care. 

(3)  A  one-third  reduction  in  Federal  funds  after  an  individual 
received  60  days  of  care  in  a  tuberculosis  hospital. 

The  Congressional  Eesponse 

In  a  bipartisan  rebuttal,  five  members  of  the  U.S.  Senate  Special 
Committee  on  Aging  opposed  this  amendment  as  unfair,  problematic 
and  certainly  not  the  way  to  end  the  alleged  overutilization  of  Medicaid 
facilities.*-  Senator  Harrison  Williams,  then  chairman  of  the  Com- 
mittee on  Aging,  stated : 

...  What  is  puzzling  is  that  in  the  early  1960's  our  hear- 
ings were  replete  with  testimony  that  the  States  were  having 
diflB.culty  with  the  financing  of  long-term  or  institutional  care. 
.  .  .  The  States  are  hara  pressed  to  raise  revenues.  .  .  . 
I  must  say  it  is  a  curious  kind  of  revenue  "sharing"  which  the 
President  is  proposing  in  this  amendment  .  .  .  the  Federal 
Government  intends  to  cut  back  support  of  the  program  to 
such  an  extent  that  the  States  again  will  have  to  bear  the  huge 
financial  burden  of  caring  for  a  segment  of  the  population 
that  has  no  resources  of  its  own  and  is  in  desperate  need  of 
shelter,  treatment,  and  care. 


28  "Problems  in  Providing  Care  to  Medicaid  Patients  in  Skilled  Nursing  Homes,"  U.S. 
General  Accounting  Office,  May  28,  1971. 

39  HEW  estimated  a  reduction  in  Medicaid  costs  under  P.L.  92-603  of  $790  million.  For 
detailed  breakdown  of  this  reduction  see  table  in  Appendix  2,  p.  117. 

*^  Washington  Report  on  Medicine  and  Health,  February  9,  1970,  No.  1180,  p.  1. 

*i  H.R.  17550,  Section  225(a). 

*2  August  4,  1970,  press  release  from  the  Senate  Special  Committee  on  Aging,  and  Con- 
gressional Record  of  the  same  day,  p.  S12705-09. 
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Senator  Winston  Prouty ,  ranking  minority  member,  said : 

The  House-passed  cutoff  provision  is  based  on  an  erroneous 
premise  that  patients  in  nursing  homes  do  not  require  in- 
patient care  after  90  days  but  may  be  cared  for  at  home.  Such 
a  sweeping  and  general  judgment  cannot  be  made  by  law- 
makers; it  can  only  be  made  on  a  case-by-case  basis  by  the 
physician. 

Senator  Vance  Hartke,  a  member  of  the  Committee  on  Finance,  as 
well  as  the  Committee  on  Aging,  added : 

It  is  estimated  that  New  York  will  lose  $105  million,  Cali- 
fornia $20.4  million ;  and  my  own  State  of  Indiana  estimates 
a  loss  of  over  a  million.  Compared  to  the  large  losses  that  will 
be  sustained  by  New  York  and  California,  this  loss  may  seem 
small,  but  when  one  considers  the  condition  of  most  State 
budgets  these  days,  it  means  a  great  deal  in  terms  of  services 
to  older  people  who  have  no  resources  of  their  own. 

Senator  Frank  E.  Moss  and  Senator  Edmund  S.  Muskie  also  joined 
in  the  colloquy.*^  Because  of  this  discussion,  the  Senate  modified  the 
House  provision.  This  modified  version  ^*  mandates  a  one-third  reduc- 
tion in  the  Federal  matching  for  payments  to  inpatient  hospitals, 
tuberculosis  hospitals,  skilled  nursing  facilities  and  intermediate  care 
facilities,  only  if  States  do  not  have  effective  utilization  review 
programs  in  force.  The  Federal  matching  to  mental  hospitals  is  re- 
duced by  one-third  after  90  days.  Additionally,  this  modification  re- 
quires that  intermediate  care  rates  be  lower  than  skilled  nursing 
rates. 

Accordingly,  the  compromise  version  of  this  amendment  had  the 
following  effects : 

(1)  Medicaid  cutbacks — instead  of  being  applied  automatically  as 
in  the  House  measure — were  to  be  applied  only  in  States  which  failed 
to  provide  effective  utilization  review. 

(2)  By  HEW  estimates.  Medicaid  costs  were  reduced  by  $162 
million  annually. 

In  theory,  utilization  review  should  have  a  dual  purpose :  to  protect 
the  integrity  of  Federal  and  State  budgets  and  to  insure  that  the  in- 
dividual receives  the  level  and  quality  of  care  he  needs.  There  is  great 
fear,  however,  among  patient  advocates  that  the  first  need  is  being 
served,  but  at  the  exclusion  of  the  second. 

Some  advocates  see  the  effect  of  this  part  of  H.K.  1  as  funneling 
skilled  nursing  patients  into  intermediate  care  facilities  (which  are 
required  by  law  to  be  less  expensive)  without  regard  to  questions  of 
their  well-being. 

Ideally,  placement  of  individuals  should  be  dictated  by  their 
needs,  not  by  the  economic  inconvenience  of  States  and  the  Fed- 
eral Government. 

Other  sections  of  H.K.  1  also  discourage  utilization  and  reduce 
State-Federal  Medicaid  expenditures.  Section  208  required  States 
to  establish  premiums  for  Medicaid  enrollees  and  allows  the  States 


"August  4,  1970,  press  release  from  the  Senate  Special  Committee  on  Aging,  and  Con- 
gressional Record  of  the  same  day,  p.  S12705-09. 
**  P.L.  92-603,  Section  207. 
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to  charge  copayment  and  deductibles  if  such  supplementations  are 
"nominal."-  Some  people  suggest  that  there  is  no  such  word  as 
"nominal"  when  applied  to  the  income  of  Medicaid  recipients.  HEW 
projected  a  savings  of  $89  million  a  year  because  of  this  proposal.*^ 

Another  provision,  section  231,  was  strongly  challenged  on  the  Sen- 
ate floor  by  Senators  Kennedy  and  Moss.  It  called  for  removal  of  the 
requirement  that  States  maintain  their  current  level  of  expenditures 
under  INIedicaid.  Senator  Moss  argued  that  this  would  open  the  door 
for  States  to  back  out  of  their  commitment  to  Medicaid.  HEW  in  fact 
had  projected  a  $640  million  savings  in  the  Federal  share  because  of 
this  amendment.  lEfforts  to  delete  section  231  were  defeated. 

D.  T\TIOLESALE  EECLASSIFICATION  OF  PATIENTS  TO 
LOWER  LEVELS  OF  CARE 

As  already  noted,  H.R.  1  unified  Medicare  and  Medicaid  standards. 
In  every  case  where  there  was  to  be  a  reconciliation,  the  law  requires 
the  higher  Medicare  standards  to  be  retained. 

This  change  was  hailed  as  a  major  step  forward  because  (1) 
standards  would  be  raised,  and  (2)  there  would  be  only  a  single  set  of 
inspections. 

But  even  as  the  new  standards  were  being  promulgated,  the  question 
arose :  Would  the  imposition  of  the  higher  Medicare  standard,  with 
its  restrictive  definition  of  skilled  nursing,  mean  wholesale  transfers 
of  patients  from  Medicaid  skilled  nursing  homes  into  ICF's  ? 

To  date,  HEW  has  not  acted  to  clarify  the  definition  of  "skilled 
care.-'  Because  of  this  absence  of  direction,  the  States  have  applied 
the  Medicare  definition  to  their  Medicaid  programs. 

The  urgency  of  this  question  may  be  measured  by  the  estimates  of 
the  number  of  Medicaid  skilled  nursing  patients  who  could  not  meet 
the  present  Medicare  definition.  Those  estimates  range  from  2.5  per- 
cent to  as  high  as  81  percent 

As  a  result,  large-scale  transfers  will  take  place,  and  patients  will 
be  moved  to  facilities  where  present  standards  require  only  one  licensed 
practical  nurse  and  "sufficient  numbers  of  personnel." 

Moreover,  former  mental  patients  and  individuals  with  tuberculosis, 
cerebral  palsy,  or  epilepsy,  may  be  housed  in  these  facilities  with  the 
infirm  elderly.  The  result  could  have  a  favorable  effect  on  State  budg- 
ets but  a  damaging  effect  on  the  individuals. 

Many  of  these  fears  are  already  being  realized:  For  example,  a 
major  focus  of  the  October  1973  hearings  conducted  by  the  Sub- 
committee on  Long-Term  Care,  dealt  with  the  effects  of  H.R.  1  and 
the  application  of  the  Medicare  definition  of  skilled  nursing  to  Medic- 
aid. Former  Congressman  David  Pryor,  testifying  on  behalf  of  the 
American  Association  of  Retired  Persons-National  Retired  Teachers 
Association,  called  this  change  "the  seeds  of  a  devastating  tragedy." 

Elaine  Brody  of  the  Philadelphia  Geriatrics  Center  predicted  the 
"wholesale  dumping  of  patients  into  less  expensive  ICF's." 

^  See  table  in  Anpendix  2.  p.  117. 
^^;^^"Problems  in  Providing  Care  to  Medicaid  Patients  in  Skilled  Nursing  Homes,"  May  28, 

"  Page  2556.  part  21,  hearings  cited  in  footnote  3. 
*8  Page  2796,  part  22,  hearings  cited  in  footnote  3. 


Senator  Dick  Clark  reported  that  only  100  of  the  present  11,000 
patients  in  his  State  of  Iowa  would  continue  to  qualify  as  "skilled." 
He  added,  "According  to  our  State  officials  that  is  less  than  1  per- 
cent." 

Dr.  George  Warner,  of  the  New  York  Department  of  Health,  testi- 
fied that  about  700,000  of  the  present  1  millon  patients  in  U.S.  nurs- 
ing homes  "until  now  were  classifiable  as  needing  the  skilled  nursing 
facility  level  of  care  with  the  other  300,000  deemed  in  need  of  ICF 
care.  Predictions  this  morning  were  that  section  247  [of  H.E-.  1]  could 
cause  the  reclassification  of  persons  needing  skilled  nursing  or  skilled 
rehabilitation  services  from  700,000  down  to  100,000  and  thus  cause 
the  reclassification  of  600,000  patients  to  the  intermediate  care 
level." 

Both  Dr.  Warner  and  Elaine  Brody  reminded  the  committee  of  the 
sharp  increase  in  mortality  and  morbidity  associated  with  the  transfer 
of  patients  from  one  facility  to  another  and  from  one  part  of  a  facility 
to  another.  The  phenomenon  is  commonly  called  "transfer  shock" 
or  "transplantation  shock"  (see  pp.  17-18).  Senator  Charles  Percy  ex- 
pressed the  concern  that  as  many  as  10,000  patients  might  die  if  such 
large  scale  transfers  were  ordered.^^ 

Senator  Moss,  in  a  letter  to  HEW  Secretary  Caspar  Weinberger, 
requested  that  patient  needs,  not  fiscal  concerns,  be  the  primary 
consideration  in  determining  where  patients  were  housed.  At  the  same 
time,  the  Senator  directed  a  questionnaire  to  the  executive  director 
of  each  State's  nursing  home  association  to  determine  if  wholesale 
reclassifications  were  imderway  and  if  patients  were  being  reclassified 
and  transferred. 

Questionnaire  findings  establish  that  reclassification  of  both 
patients  and  facilities  is  underway  on  a  large  scale.  At  least  half 
of  the  States  report  reclassification  of  facilities  from  higher  to 
lower  levels  of  care ;  23  States  report  reclassification  and  move- 
ment of  patients.  HEW  has  neither  acknowledged  this  trend  nor 
admonished  the  States  for  their  action.  Only  aggressive  action  by 
HEW  can  counter  the  current  disastrous  trend. 

California:  FoRERUNosrER  or  Disaster? 

In  California,  the  Medicaid  program  is  known  as  Medi-Cal.  Cali- 
fornia pays  50  percent  of  the  costs  of  this  program,  and  the  Federal 
Government  the  remaining  50  percent. 

In  anticipation  of  the  enactment  of  H.E.  1,  Gov.  Konald  Keagan, 
by  administrative  action,  cut  Medi-Cal  nursing  home  payments  by 
10  percent.^2  Significantly,  the  new  regulations  were  applied  retro- 
actively to  the  beginning  of  the  Medi-Cal  program  in  1966.  The  effect 
of  this  action  was  to  require  the  nursing  home  industry  to  return 
about  $45  million  to  the  State  of  California. 

The  California  Superior  Court  ruled  that  the  Governor's  cutback 
was  illegal  and  the  State  accordingly  repealed  its  10  percent  cutback.^^ 

«  Page  2755,  part  22,  hearings  cited  in  footnote  3. 
^  Page  2604,  part  21,  hearings  cited  in  footnote  3. 

^1  Congressional  Record,  July  30,  1974. 

^^J^nior  Citizens  Sentinel,  March  1971,  Vol.  29,  No.  9,  pp.  1-2. 

Washington  Report  on  Medicine  &  Health,  June  14,  1971,  No.  1250. 
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The  California  situation,  perhaps  better  than  any  other,  shows  the 
interplay  of  cost  and  charges  of  overutilization.  Even  before  the  final 
enactment  of  H.R.  1,  California  initiated  a  massive  program  to  trans- 
fer skilled  nursing  patients  into  intermediate  care  facilities. 

A  January  31,  1973,  story  in  the  Los  Angeles  Times  asserted 
that  1,000  patients  a  month  were  being  transferred,  beginning  in 
March  1972.^*  The  article  quoted  an  earlier  Los  Angeles  Times 
story  that  at  least  32  patients  had  died,  most  of  them  within  a 
short  period  after  the  State  said  they  weren't  sick  enough  to 
warrant  treatment  in  skilled  nursing  facilities.  « 

State  Senator  Anthony  Beilenson,  chairman  of 'the  legislature's 
health  and  welfare  committee,  conducted  hearings  to  test  the  allegation 
that  patients  were  being  discharged  wholesale  without  proper  medical 
evaluations  and  against  their  wishes  and  those  of  their  families.  The 
hearings  resulted  in  a  16-page  report  and  the  introduction  of  a  resolu- 
tion calling  for  a  moratorium  on  the  transfers,  "pending  the  enactment 
of  legislation  to  prevent  precipitous  and  ill  advised  transfers." 

Commenting  on  the  Los  Angeles  Times  story.  Senator  Beilenson 
stated  that  the  32  deaths  "may  be  the  mere  tip  of  the  iceberg," 
adding  that  the  State  department  of  health  provided  no  data  to 
ease  his  worst  fears. 

The  Times  article  said : 

The  transfer  of  nursing  home  patients  to  intermediate 
care  facilities  is  generally  ordered  to  save  State  tax  money — 
approximately  $4  to  $7  per  patient  per  day. 

With  60,000  patients  now  in  nursing  homes  in  California, 
the  State  estimated  it  could  save  $13.7  million  in  fiscal  1972-73 
by  effecting  such  transfers : 
In  summary,  the  California  experience  confirms  the  many  fears 
voiced  by  consumer  advocates.  Where  two  levels  of  nursing  home  care 
are  provided,  and  the  more  expensive  level  can  be  narrowly  defined, 
long-term  care  policies  will  be  decided  primarily  on  the  basis  of  eco- 
nomics. The  net  impact  is  that  wholesale  reclassifications  will  take 
place,  and  the  needs  of  the  individual  nursing  home  patient  will  re- 
ceive only  secondary  consideration. 

E.  COST  PRESSURES  WEAKEN  NURSING  HOME 
STANDARDS 

Prior  to  the  enactment  of  H.R.  1,  nursing  homes  under  Medicare  and 
Medicaid  were  providing  "skilled  nursing  care."  Medicaid  homes  were 
known  as  "skilled  nursing  homes"  while  Medicare  homes  were  called 
"extended  care  facilities"  (ECF's).  Standards  differed  greatly.  Medi- 
care standards  were  the  most  comprehensive  and  were  known  as  "the 
conditions  for  participation  in  an  extended  care  facility."  There  was 
great  variation  between  the  two  programs  as  to  which  medical  and 
nursing  arts  were  compensable  under  their  respective  definitions  of 

^  Los  Angeles  Times,  January  31,  1973,  Part  II,  p.  3.  See  also  Los  Angeles  Times  article 
of  July  5,  1972,  reprinted  in  "Trends  in  Long-Term  Care",  hearings  by  the  Subcommittee  on 
Long-Term  Care,  Part  20,  Washington.  D.C.,  August  10,  1972,  p.  2523-29. 
Los  Angeles  Times,  January  31,  1973,  Pt.  II,  p.  3. 

^  Reference  cited,  footnote  54. 
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"skilled  nursing  care."  Medicare,  being  a  Federal  program,  had  one 
common  definition  while  the  Federal-State  nature  of  Medicaid 
spawned  numerous  definitions  of  entitlement  under  the  label  "skilled 
nursing  care." 

H.K.  1  attempted  to  deal  with  this  chaotic  situation  requiring  HEW 
to  provide  a  single  definition  of  skilled  nursing  care,  and  a  unification 
of  Medicare  and  Medicaid  standards.  Compliance  with  a  single  set  of 
standards  and  one  certification  procedure  would  allow  nursing  homes 
to  participate  in  both  Medicare  and  Medicaid.  In  this  respect,  the 
amendments  in  H.R.  1  were  highly  desirable.  But  Congress  was  ada- 
mant that  standards  should  be  raised  by  the  unification  procedure  or, 
at  the  very  least,  that  they  should  not  be  weakened  below  their  existing 
levels. 

HEW's  Default  on  Standards  for  Skilled  Nursing  FACiLmES 

The  tragedy  of  the  united  Medicare  and  Medicaid  standards, 
as  proposed  by  regulations  issued  July  12,  1973  (hereafter  re- 
ferred to  as  the  interim  standards),  is  that  the  standards,  far 
from  being  strengthened,  were  actually  significantly  weakened. 
Important  standards  were  deleted,  qualified,  or  nullified  by  excep- 
tions; generalizations  were  substituted  for  specifics. 

The  diluted  standards  brought  immediate  and  vocal  opposition  from 
consumer  and  senior  citizen  spokesmen  who  requested  hearings  by  the 
Subcommittee  on  Long-Term  Care.  Senator  Moss  called  hearings  on 
October  10  and  11, 1973,  to  protest  the  weakening  of  existing  standards 
and  the  contravention  of  congressional  intent.  He  said : 

The  reason  for  these  hearings  is  the  enactment  last  year  of 
Public  Law  92-603  and  specifically  section  246.  This  section 
of  Public  Law  92-603  called  for  the  unification  of  Medicare 
and  Medicaid  standards.  Significantly,  the  statute  spells  out 
that  the  higher  standard  should  be  retained  in  every  case. 
Quoting  the  language  of  the  Senate  Finance  Committee's 
Summary  of  the  Social  Security  Amendments  of  1972 : 

"A  single  definition  and  set  of  standards  (for  Medicare  and 
Medicaid  nursing  homes)  is  established.  A  'skilled  nursing 
facility'  is  defined  as  an  institution  meeting  the  prior  defini- 
tion of  an  extended  care  facility  and  which  also  satisfies  cer- 
tain other  Medicaid  requirements." 

What  appears  to  be  clear  in  the  minds  of  many  nursing 
home  spokesmen  is  that  the  standards  have  been  significantly 
weakened.  The  proposed  regulations  published  in  the  Federal 
Register  on  July  12,  1973,  delete  many  of  the  requirements 
and  specifics  which  were  contained  in  the  previous  regula- 
tions.^^ 

Senator  Dick  Clark  and  Senator  Pete  Domenici  echoed  these 
sentiments,  calling  the  new  standards  a  retreat  from  good  care. 

Former  Congressman  David  Pryor,  on  behalf  of  the  American 
Association  of  Retired  Persons- National  Retired  Teachers  Associa- 


Page  2539,  part  21,  hearings  cited  in  footnote  3. 
Page  2541,  part  21,  hearings  cited  in  footnote  3. 
Page  2542,  part  21,  hearings  cited  In  footnote  3. 
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tion.  quoted  language  from  the  Senate  Finance  Committee,  "The 
committee's  amendment  is  not  intended  to  result  in  any  dilution  or 
weakening  of  standards  for  skilled  nursing  facilities."  He  added  that 
HEWs  failure  "will  bring  about  the  tragic  situation  where  rather 
than  being  the  better  for  Public  Law  92-603,  the  patients  .  .  .  will  be 
the  worse  for  it.'"  ^°  Congi^essman  Robert  L.  Steele,  Chairman  of  the 
House  Republican  Task  Force  on  Aging,  charged  the  new  standards 
"failed  to  guarantee  adequate  patient  care  in  several  major  areas." 

Dr.  George  TTarner,  director  of  the  Xew  York  Bureau  of  Long- 
Term  Care,  said,  "The  apparent  watering  down  of  nursing  standards 
certainly  is  to  be  decried.''  Frederick  Traill,  chief  of  the  Di\dsion  of 
Health  Facilities  and  Sanitation  of  the  State  of  Michigan  called  the 
new  standards  "anything  but  specific,  anytliing  but  clear  .  .  .  enforc- 
ing [these  standards]  will  be  a  practical  impossibility." 

TTitnesses  at  the  hearings  were  just  as  clear  as  to  the  motives  for 
the  widespread  dilution  of  standards.  For  example,  Mr.  Marx  Leopold, 
general  counsel  for  the  Pennsylvania  Department  of  Public  Welfare 
and  assistant  attorney  general  said : 

I  have  the  strong  feeling  that  the  .  .  .  regulations  that 
have  been  proposed  .  .  .  have  only  one  object  and  that  is: 
fiscal  considerations  .  .  . 

I  think  if  we  look  at  each  one  of  the  standards  in  terms  of 
trying  to  save  the  dollar,  that  is  where  the  decision  has  been 
made.^* 

Mr.  Don  Barry,  representing  over  6,000  nursing  homes  as  president 
of  the  American  Xursing  Home  Association,  reinforced  this  point  of 
view: 

It  has  become  clear  to  us,  Mr.  Chairman,  that  the  name  of 
the  game  in  health  programs  is  cost  containment.®^ 

The  dominance  of  cost  considerations  over  patient  need  was  also 
clear  to  Dr.  Raymond  Benack.  founder  of  the  American  Association 
of  Xursing  Home  Physicians  (AAXPH)  ;  he  said: 

This  new  regulation  turns  back  the  hands  of  time  where  [a 
nursing  home]  becomes  an  institution  of  death  to  which  we 
condemn  the  chronically  ill  patient.^® 

How  THE  Stajsdards  Weke  Diluted 

Witnesses  at  the  hearings  also  focused  on  several  specific  issues 
presented  by  the  interim  regulations,  as  detailed  below. 

Medical  Direction: 

Spokesmen  for  the  American  Medical  Association,  the  American 
Geriatrics  Society,  and  other  organizations  testified  in  favor  of  a  re- 
quirement which  had  been  inserted  in  earlier  drafts.  Under  this  pro- 
Wsion,  each  skilled  nursing  home  would  be  required  to  have  either  a 
medical  director  or  an  organized  medical  staff.  Dr.  J.  Raymond 


^  Page  2555.  part  21,  hearings  cited  in  footnote  3. 
^  Page  2545,  part  21,  hearings  cited  in  footnote  3. 
«2  Page  2603.  part  21,  hearings  cited  in  footnote  3. 
«3  Page  2623.  part  21,  hearings  cited  in  footnote  3. 

Page  2621.  part  21,  hearings  cited  in  footnote  3. 
®  Page  2749,  part  22,  hearings  cited  in  footnote  3. 
^  Page  2778-91,  part  22,  hearings  cited  in  footnote  3. 
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Grladue,  president,  AANHP,  argued  this  provision  was  the  best  invest- 
ment toward  improving  the  quality  of  nursing  home  care,  which  he 
characterized  as  "either  very  poor  or  scandalous." 

In  the  face  of  unanimous  testimony,  HEW  witnesses  announced  that 
the  Department  had  changed  its  position  and  promised  to  reinstatie 
the  medical  direction  requirement. 

Despite  this  agreement,  regulations  issued  on  January  17, 1974  (here- 
after referred  to  as  the  final  regulations) ,  did  not  include  this  require- 
ment. 

However,  on  May  1,  1974,  HEW  issued  proposed  regulations 
requiring  medical  direction.  The  standards  were  finalized  on 
October  3,  but  compliance  with  respect  to  medical  direction  was 
postponed  until  1976. 

Physician  Coverage: 

Former  Medicare  and  Medicaid  standards  required  that  patients  in 
skilled  nursing  homes  be  seen  by  physicians  at  least  once  every  30  days. 
The  interim  standards  required  visits  every  month  for  the  first  90  days 
and  then  at  the  discretion  of  the  physician. 

One  of  the  most  compelling  arguments  for  regular  physician  visits 
was,  oddly  enough,  made  by  Assistant  Secretary  of  Health  Charles 
Edwards,  in  his  testimony  before  the  subcommittee : 

Experience  in  both  the  Medicare  and  Medicaid  programs 
has  revealed  that  a  major  source  of  deficiencies  in  long-term 
care  facilities  has  occurred  in  the  provision  of  physician 
services,  e.g.,  too  infrequent  patient  visits  or  outright  aban- 
donment, inadequate  review  of  patients'  drug  regimens,  in- 
complete records,  and  excessive  length  of  patient  stay.  Ensur- 
ing regularly  available  physician  services  is  necessary  to 
fulfill  Medicare  and  Medicaid  requirements  for  adequate  med- 
ical supervision  and  direct  physician  care  to  patients,  partic- 
ularly to  patients  institutionalized  for  extremely  long  periods 
and  in  emergencies.^^ 

Senior  citizen  and  consumer  spokesmen  argued  for  retention  of 
the  30  day  requirement  but  received  only  a  minor  concession  from 
HEW.  Current  regulations  require  that  patients  be  seen  monthly  for 
the  first  90  days ;  at  the  discretion  of  the  physician  thereafter  but  not 
less  than  60-day  intervals. 

The  subcommittee  strongly  believes  that  the  30-day-visits  require- 
ment should  be  reinstated. 

Registered  Nurse  Coverage: 

The  interim  regulations  reduced  registered  nurse  coverage  in  skilled 
nursing  facilities  from  7  days  a  week,  to  5  days  a  week. 

At  the  hearings,  consumer  spokesmen,  including  representatives  of 
the  American  Association  of  Homes  for  the  Aging,  American  Nurses' 
Association,  National  Council  of  Senior  Citizens,  and  the  National 
Retired  Teachers  Association- American  Association  of  Retired  Per- 
sons, unanimously  supported  a  reinstatement  of  the  7-day-a-week 
requirement. 

Under  the  5-day  standard,  nurses  will  most  likely  be  £lbsent  on  Sat- 


«7  Page  2725-26,  part  22,  hearings  cited  in  footnote  3. 
«8  Page  2720,  part  22,  hearings  cited  in  footnote  3. 
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urday  or  Sunday — ^the  two  most  difficult  days  to  have  full  staffing  of 
aides  and  orderlies. 

Dr.  Edwards,  speaking  for  HEW  said  .  .  there  are  no  2  days  in 
any  given  week  when  nursing  care  services  are  less  critically 
needed  .  .  ." 

While  the  final  regulations  contained  only  the  5-day-a-week 
coverage,  the  May  1,  1974,  proposed  rules,  finalized  on  October  3, 
reinstated  the  7-day-a-week  requirement.  However,  in  rural  areas 
and  where  there  is  a  shortage  of  nurses  the  5- day  requirement  will 
be  the  only  Federal  requirement. 

Minimum  Staffing  Ratios: 

Senator  Moss  and  other  advocates  of  long-term  care  have  long  advo- 
cated minimum  nursing  persoimel  to  patient  ratios  as  adequate  insur- 
ance toward  improving  the  quality  of  care.  HEW  has  steadfastly  re- 
fused to  issue  such  ratios. 

As  Marilyn  Schiff,  director  of  the  ombudsman  project  of  the 
Xational  Council  of  Senior  Citizens  observed : 

Failure  to  set  staffing  ratios  is  one  of  the  deficiencies  of  the 
current  regulations  that  would  be  perpetuated  if  the  pro- 
posed regulations  are  adopted.  .  .  .  As  a  result,  a  400-bed 
nursing  home  could  be  staffed  by  one  registered  nurse  40  hours 
a  week  and  one  licensed  practical  nurse  on  each  shift.  The 
number  of  aides  apparently  would  be  left  up  to  the  nursing 

HEW  flatly  refused  to  issue  even  minimum  ratios  for  personnel 
per  patients,  describing  such  ratios  as  "a  false  benchmark." 

HEWs  failure  to  set  ratios  will  mean  that  unlicensed  aides  and 
orderlies  will  continue  to  provide  80  to  90  percent  of  the  nursing 
care  in  long-term  facilities. 

The  disadvantages  of  this  practice  are  illustrated  in  HEW's  own 
testimony  (in  another  context)  : 

Nursing  personnel  less  qualified  than  the  KN  are  not  capa- 
ble of  recognizing  many  sudden  and  subtle,  potentially  dan- 
gerous changes  that  take  place  in  an  ill  patient,  nor  are  they 
prepared  to  exercise  the  nursing  judgment  ne<iessary  to 
respond  appropriately  in  any  number  of  patient  crises.^^ 

HEW's  Rulemaking  Procedures: 

The  charge  was  made  that  HEW  selectively  leaked  preliminary 
drafts  of  the  regulations  to  the  nursing  home  industry  while  consumer 
representatives  were  given  only  30  days  for  comment  after  the  regu- 
lations were  published  in  the  Federal  Kegister.  In  response  to 
this  charge.  Assistant  Secretary  of  Health  Charles  Edwards 
acknowledged  : 

There  was  in  fact  a  selective  distribution  of  draft  skilled 
nursing  facility  regulations  to  various  nursing  home  organi- 
zations and  a  denial  of  access  to  other  organizations,  including 
consumer  groups  who  requested  these  documents."^^ 

®  Page  2721.  part  22,  hearings  cited  in  footnote  3. 
70  Page  2759,  part  22,  hearings  cited  in  footnote  3. 

^  Page  2729,  part  22,  hearings  cited  in  footnote  3.  See  appendix  8,  p.  154  for  more 
tails  on  HEW's  views. 

^2  Page  2721-22,  part  22,  hearings  cited  in  footnote  3. 
73  Page  2782,  part  22,  hearings  cited  in  footnote  3. 
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He  added  that  the  Secretary's  office  was  preparing  recommendations 
and  procedures  to  insure  equitable  and  timely  consultation  with  orga- 
nizations and  individuals  outside  the  department.  He  further  promised 
to  furnish  these  proposals  to  the  committee  as  soon  as  completed. 

Almost  a  year  has  passed  since  the  promise  was  made.  However, 
the  committee  has  received  no  information  with  respect  to  new 
procedures  underway  at  HEW  to  assure  equitable  treatment  for 
the  industry  and  consumers  alike. 

"Excess  Verbiage"  or  Major  Setbacks? 

In  addition  to  the  above  issues,  Senator  Moss  expressed  concern 
about  others.  He  wrote  to  HEW  Secretary  Caspar  Weinberger  on 
October  30,  1973,  and  submitted  a  seven-page  list  of  specific  deletions 
which  he  characterized  as  "significant  losses  from  the  existing 
regulations." 

As  an  example,  the  following  is  a  list  of  deletions  from  one  section 
of  the  existing  Medicare  skilled  nursing  standards  (405  :112T)  relating 
to  pharmaceutical  services  which  Senator  Moss  asked  Secretary  Wein- 
berger to  reinstate : 

•  Medication  prescribed  to  one  patient  may  not  be  given  to  another 
patient. 

•  Medication  errors  must  be  promptly  reported. 

•  Up-to-date  medical  reference  texts  must  be  made  available  to 
personnel. 

•  Each  patient's  medication  container  must  clearly  indicate  the 
patient's  full  name,  physician's  name,  the  prescription  number, 
the  number  and  strength  of  the  drug,  date  of  issue,  expiration 
date  of  all  time  dated  drugs,  the  name,  address,  and  phone  num- 
ber of  the  pharmacist. 

•  The  medication  must  be  kept  in  the  containers  in  which  it  was 
received,  and  transfer  from  one  container  to  the  next  is  expressly 
forbidden. 

•  Medications  having  an  expiration  date  must  be  removed  promptly 
and  disposed  of  after  such  date. 

None  of  these  requirements,  however,  were  reinstated.  Additionally, 
his  suggestion  that  the  standards  be  changed  to  bar  unlicensed  person- 
nel from  setting  up  and  passing  medications  was  disregarded. 

Dr.  Allen  Kratz,  president  of  the  American  Association  of  Con- 
sultant Pharmacists,  underscored  the  importance  of  the  above  require- 
ments. He  charged  that  60  percent  of  the  patients  in  nursing  homes 
received  inadequate  pharmaceutical  services  and  that  the  rate  of  drugs 
administered  in  error  varied  from  20  to  50  percent.^^ 

"Vague  Generalizations" 

Other  witnesses  reacted  sharply  to  the  deletions  and  omissions  from 
existing  standards.  Frederick  Traill  of  the  Michigan  Department  of 
Health,  testified  that  the  interim  regulations  are  so  vague,  so  unclear, 
so  unspecific  as  to  be  virtually  unenforceable. 

Marilyn  Rose,  Washington  counsel  of  the  National  Health  Law 
Program,  added :  "The  underlying  assumption  of  these  proposed  regu- 

la^F^  complete  list  of  deletions,  see  Developments  in  Aging:  1973  and  January-March 
i 974.  Special  Committee  on  Aging,  May  13,  1974.  pp.  66-71. 
•5  Page  2800,  part  22,  hearings  cited  in  footnote  3. 
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lations  is  that  specific  standards  should  be  deleted,  and  in  their  stead 
generalizations  be  substituted.  .  .  .  We  submit  that  the  enforcement  of 
the  generalization  which  HEW  has  substituted  in  skilled  nursing 
homes  regulations  are  .  .  .  impossible  to  enforce.  In  reality,  there  are 
no  standards  whatsoever." 

Edward  J.  Krill,  vice  chairman  of  the  committee  on  legal  problems 
of  the  elderly  for  the  American  Bar  Association,  agreed:  "I  would 
agree  with  judicial  opinion  to  that  effect  [that  there  are  no  standards 
at  all]."^^ 

Former  Congressman  Pryor  observed  that  far  from  raising  stand- 
ards, HEW  lowered  them  drastically^  and  far  from  being  better  off  for 
the  unification  of  Medicare  and  Medicaid  standards,  the  patients  in 
skilled  nursing  facilities  will  be  the  worse  for  them."^® 

Despite  the  tsetimony  of  almost  30  witnesses,  the  final  regulations 
failed  to  respond  to  the  criticism  of  the  specifics  mentioned  above. 

HEW  said :  "The  detail  in  the  subf actors  cited  were  deleted  to  be 
included  in  interpretive  guidelines."  Guidelines,  of  course,  are  just 
what  the  name  suggests — they  are  a  world  apart  from  regulations 
which  have  the  force  of  law. 

Under  close  questioning  by  Senator  Percy,  Dr.  Edwards  of  HEW 
agreed  that  the  first  priority  of  the  regulations  was  higher  quality 
patient  care.  Senator  Percy  then  asked,  "In  what  way  do  the  omissions 
that  have  been  made  contribute  to  the  objective  ?" 

HEW  responded  that  new  standards  were  simplified  to  give 
the  States  more  flexibility.  In  their  view  the  changes  amounted 
only  to  removing  some  of  the  "excess  verbiage." 

Senator  Moss  and  Senator  Percy  took  sharp  exception  to  this 
characterization.  Senator  Moss  stated,  "Without  the  addition  of 
these  specifics,  the  proposed  regulations  represent  an  unconscion- 
able retreat  from  the  rudiments  of  proper  care  for  the  elderly."  ®^ 

F.  HEW'S  DEFAULT  ON  STANDARDS  FOR  INTER- 
MEDIATE CARE  FACILITIES 

As  has  been  stated.  Congress  authorized  the  participation  of  inter- 
mediate care  facilities  in  the  Medicaid  program  in  December  1971 
(Public  Law  92-223),  but  preliminary  standards  for  implementing 
this  law  were  not  announced  until  March  5,  1973.  These  standards, 
while  weak  in  some  areas,  were  considered  acceptable  by  most  advo- 
cates of  the  elderly.^  HEW,  however,  published  final  ICF  regulations 
(in  J anuary  1974)  which  were  significantly  weaker. 

The  preface  to  these  regulations  contains  a  long  list  of  deletions 
with  HEW's  rationale  including  the  following : 


Page  2767-68.  part  22,  hearings  cited  In  footnote  3. 
"  Pages  2808,  part  22.  hearings  cited  in  footnote  3. 
78  Page  2555,  part  21,  hearings  cited  in  footnote  3. 
"»  Page  2736.  part  22.  hearings  cited  in  footnote  3. 

«oPage  2736.  part  22.  hearings  cited  in  footnote  3.  HEW  also  said  in  the  preamble  to 
final  regulations  of  1/17/74.  "The  skilled  nursing  facility  regulations  are  designed  as 
performance  standards  ;  greater  specificity  would  diminish  their  applicability  to  all  facili- 
ties. Additionally,  State  agency  surveyors  have  recently  undergone  extensive  training  to 
enhance  their  understanding  of  the  program  and  the  survey  process.  These  performance- 
oriented  requirements  will  provide  these  surveyors  criteria  on  which  to  base  their  assess- 
ment of  an  individual  facility's  performance." 

^  Letter  of  October  30,  1973,  from  Senator  Frank  E.  Moss  to  HEW  Secretary  Caspar 
Weinberger. 

82  For  more  detailed  discussion  of  the  beginnings  of  intermediate  care  facilities,  see 
Developments  in  Aging:  1972  and  January-March  1973,  Special  Committee  on  Aging, 
May  10,  1973,  pp.  36-40. 
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(1)  The  proposed  standards  are  too  detailed  to  permit  facilities 
requisite  flexibility.  Accordingly,  requirements  for  administrative 
management,  resident  records,  rehabilitative  and  restorative  serv- 
ices, social  services,  activities  programing,  dietary  services, 
health  services,  and  pharmacy  services  have  been  shortened  and 
procedural  details  eliminated. 

(2)  Professional  resources  to  meet  staffing  and  consultant  re- 
quirements are  scarce  or  unavailable  in  many  areas.  Consultants 
in  the  areas  of  social  services,  activities,  the  RN  programing  and 
meal  services  have  been  eliminated.  The  RN  and  pharmacy  con- 
sultants are  retained.  With  the  exception  of  the  licensed  practical 
nurse,  the  requirement  that  professional  individuals  on  the  ICF 
staff  be  designated  to  supervise  the  various  resident  services  has 
been  deleted.  The  functions,  stated  in  terms  of  objectives,  have 
been  retained.  The  professional  staff  rendering  or  supervising 
physical  therapy,  occupational  therapy,  speech  and  audiology 
services,  social  services  and  psychological  services  in  an  institu- 
tion for  the  mentally  retarded  are  no  longer  required  to  have 
specialized  training  in  mental  retardation  or  1  year  of  experience 
in  treating  the  mentally  retarded.  Master's  degrees  are  no  longer 
required  for  social  workers  and  educators  who  are  qualified  men- 
tal retardation  professionals.  Specific  staff-to-resident  ratios  in 
institutions  for  the  mentally  retarded  have  been  deferred  for  3 
years . . . 

(3)  Environment  and  sanitation  standards  are  overly  detailed 
and  impose  an  unnecessary  burden  on  the  facility.  Physical  stand- 
ards have  been  revised  to  eliminate  reference  to  special  require- 
ments for  laundry  facilities,  food  preparation  areas,  fire  inspection 
reports  on  file,  elevators,  basic  service  areas  for  major  subdivisions, 
one  dayroom  per  floor,  maintenance  staff,  indoor  and  outdoor 
recreational  areas  and  access  to  outside  exposure  and  corridors. 
Bedroom  requirements  are  stated  in  terms  of  minimum  square 
footage,  with  variations  permitted  by  the  survey  agency  under 
certain  conditions.  A  resident  call  system  has  been  added  in  inter- 
mediate care  facilities  other  than  institutions  for  the  mentally 
retarded.  Specific  numbers  of  toilets  and  bathing  facilities  per 
resident  in  institutions  for  the  mentally  retarded  have  been  de- 
leted. Waiver  authority  for  environment  and  sanitation  standards 
has  been  modified  to  conform  with  skilled  nursing  facility 
standards.^^ 

The  final  standards  are  weak,  vague,  and  misleading.  For  ex- 
ample, only  one  licensed  practical  nurse  is  required  7  days  a  week 
in  ICF's  plus  4  hours  consultation  with  a  registered  nurse. 

The  vagueness  of  the  standards  for  the  physical  environment  can  be 
illustrated  in  several  ways.  For  example,  the  standard  for  toilet  facili- 
ties requires  that  "each  room  be  equipped  with  or  conveniently  located 
near  toilet  facilities."  There  is  no  explanation  of  the  meaning  of  the 
words,  "conveniently  located  near."  More  acceptable  standards  would 
include  minimum  numbers  of  toilets  per  number  of  patients  and  spe- 
cifics as  to  their  location  and  convenience.  Similarly,  the  regulations  re- 

'^^  Federal  Register,  January  17,  1974,  Vol.  39,  No.  12,  Pt.  II,  pp.  2219-2237,  "Inter- 
mediate Care  Facility  Reflations". 
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quire  "bathing  facilities  appropriate  in  size  and  number  to  meet  the 
needs  of  residents."  Again  the  standard  gives  no  indication  as  to  the 
kind  and  bathing  facilities  required. 

Under  the  new  standards,  ICF's  must  comply  with  the  Life  Safety 
Code  of  the  National  Fire  Protection  Association,  but  several  serious 
exceptions  are  allowed : 

Exception  No,  1 : 

In  the  case  of  small  homes  (15  beds  or  less)  for  the  mentally  re- 
tarded or  those  with  related  conditions,  the  States  may  apply  the 
residential  occupancy  sections  of  the  Life  Safety  Code  rather  than  the 
institutional  occupancy  sections.  A  State  would  be  required  to  find 
that  the  individuals  in  such  facilities  are  ambulatory  and  capable  of 
following  direction  in  an  emergency. 

Exception  No,  2: 

States  may  waive  the  application  of  the  Life  Safety  Code  entirely 
or  separate  provisions  of  it  for  such  periods  as  they  deem  appropriate, 
if  the  code  provisions  would  result  in  unreasonable  hardship  for  the 
facility.  However,  the  waiver  must  not  adversely  affect  the  health  and 
safety  of  residents. 

Exception  No,  3: 

States  may  waive  compliance  with  the  Life  Safety  Code  entirely  if 
the  Secretary  of  HEW  makes  a  determination  that  their  own  fire 
codes  protect  patients  equally  well. 

Exception  No,  4: 

ICF'S  can  be  allowed  up  to  3  years  to  comply  with  Life  Safety  Code 
requirements. 

Comments: 

These  exceptions  can  effectively  nullify  the  standard.  Exception  No.  1 
does  substantial  damage  in  exempting  buildings  which  are  often  the 
most  susceptible  to  fire.  This  exception  would  also  be  dangerous  for 
persons  afflicted  with  muscular  dystrophy,  cerebral  palsy,  alcoholism, 
and  drug  addiction.  It  is  doubtful  that  many  of  these  individuals  will 
be  both  ambulatory  and  capable  of  following  directions  for  self-preser- 
vation in  an  emergency. 

Exceptions  No.  2  and  3  allow  the  States  to  circumvent  the  provi- 
sions of  the  Life  Safety  Code.  Unless  such  findings  of  "equivalency" 
are  carefully  evaluated  and  sparingly  given  by  HEW,  the  effect  will 
be  to  undercut  this  standard. 

Exception  No.  4,  of  course,  means  almost  2%  years  before  ICF 
standards  will  be  fully  enforced. 

All  in  all,  the  final  ICF  regulations  poorly  serve  the  interests  of 
the  nursing  home  patients.  They  reflect  the  same  pattern  as  the 
skilled  nursing  facility  regulations  in  that  virtually  all  the  spe- 
cifics are  deleted  in  the  name  of  "flexibility." 

This  lack  of  specificity  (or  excess  flexibility)  makes  the  stand- 
ards impossible  to  enforce.  Unhappily,  the  result  will  be  deteriora- 
tion in  the  quality  of  care. 

There  is  no  evidence  of  personnel  shortages  that  will  justify  the 
downgrading  of  this  standard.  If,  as  appears  likely,  the  motive  is  cost 
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containment,  the  move  will  prove  to  be  "false  economy"  in  that  in- 
dividuals needing  care  will  debilitate  and  require  transfer  to  the  more 
expensive  skilled  nursing  facility  or  the  general  hospital. 

G.  THE  SHAKP  INCEEASE  IN  BOAKDING  HOMES  AND 
UNLICENSED  NURSING  HOMES 

Medicaid,  as  it  has  been  described  thus  far  in  this  report,  is  suffering 
from  creeping  anemia  in  standards  and  purposes.  Perhaps  the  most 
dramatic  ailment  on  the  Medicaid  syndrome  is  the  draining  off  of 
Medicaid  patients  to  boarding  homes  and  unlicensed  nursing  homes. 
Several  provisions  of  H.R.  1,  as  enacted  in  1972,  have  forced  this  re- 
classification from  higher  to  lower  levels  of  care.  In  addition,  other 
factors  have  intervened.  Among  them : 

The  Life  Safety  Code: 

H.R.  1  requires  that  intermediate  care  facilities  comply  with  the  pro- 
visions of  the  Life  Safety  Code.  This  amendment  was  added  after 
several  fires  in  ICF's  were  reported  in  the  public  press.^*  As  reported 
earlier,  full  compliance  with  the  provision  of  the  code  has  been  post- 
poned for  3  years  and  is  subject  to  liberal  exceptions  because  of  HEW 
regulations.  However,  when  this  requirement  is  enforced  it  is  likely 
that  thousands  of  facilities  will  not  be  able  to  meet  the  Federal 
standards.^^  In  all  likelihood,  many  will  either  go  out  of  business  or 
seek  refuge  as  unlicensed  "bootleg"  nursing  homes  or  boarding  homes. 

The  Old  Age  Assistance  Loophole  and  the  New  SSI  Program: 

One  unanticipated  result  of  the  shift  to  ICF's  has  been  the  diversion 
of  benefits  paid  under  other  Federal  programs.  The  Federal  Govern- 
ment had  provided  the  States  with  matching  funds  under  titles  I,  X, 
XIV,  and  XVI  of  the  Social  Security  Act.  Basically  these  are  cash 
grants  to  individuals  who  are  aged,  blind,  and  disabled.  An  individual 
receiving  such  cash  grant  generally  is  free  to  do  with  it  as  he  chooses. 
He  can  purchase  his  own  housing,  food,  etc.  However,  in  the  case  of 
individuals  who  are  under  some  physical  or  mental  disability,  many 
States  have  placed  such  persons  in  specific  boarding  homes,  rest  homes, 
or  unlicensed  nursing  homes.  This  technique  or  loophole  allows  the 
States  to  escape  responsibility  for  these  individuals  and  to  use  cheaper 
facilities  which  are  required  to  meet  State  licensure  requirements. 
These  facilities  are  known  as  "bootleg"  nursing  homes  and  they  are  in 
wide  use  in  many  States. 

Recent  fires  in  Honesdale,  Pa.,^^  and  Rosecrans,  Wis.,^^  brought  this 
ractice  out  into  the  open.  In  Honesdale,  where  15  patients  died,  the 
tate  of  Pennsylvania  was  found  to  be  using  old  age  assistance  (title 
I  of  the  Social  Security  Act)  funds  to  support  individuals  in  what 
the  State  called  a  "skilled  nursing  home."  In  reality,  it  was  little  more 
than  a  boarding  home.  Title  I  typically  provided  a  cash  payment  to 
individuals  who  are  free  to  find  their  own  housing.  As  practiced  in 

^  See  Supporting  Paper  No.  5,  to  be  printed  early  in  1975. 

85  The  Washington  Post,  January  16,  1974,  reported  : 

HEW's  Director  of  the  Office  of  Nursing  Home  Affairs.  Faye  Abdellah,  disclosed  that  59 
percent  of  the  Skilled  Nursing  Facilities  in  the  U.S.  did  not  meet  minimum  fire  safety 
standards  as  expressed  in  the  Code  and  noted  that  there  was  an  even  higher  rate  of  non- 
compliance among  that  nation's  8,500  ICFs. 

86  October  19.  1971. 

87  April  4,  1972. 


55 


nnsylvania,  individuals  were  given  a  cash  payment  under  title  I 
:  placed  in  specific  facilities.  A  similar  pattern  emerged  in  Wiscon- 
where  nine  elderly  persons  died.  Seven  of  the  home's  residents  were 
)ported  by  old  age  assistance  funds;  three  actually  needed  skilled 
[•sing  as  determined  by  a  State  nurse  the  day  before  the  fire, 
riie  January  16,  1973,  editorial  in  the  St,  Louis  Globe  Democrat 
erts  that  there  are  at  least  755  unlicensed  and  substandard  "boot- 
"  facilities  in  the  State  of  Missouri  which  house  about  10,000 
ients.^^ 

rhere  is  also  ample  evidence  that  States  have  used  cash  assistance 
i  old  age  assistance  funds  to  pay  for  the  care  of  individuals  dis- 
irged  from  State  mental  hospitals.  The  cost  of  caring  for  a  patient 
a  State  mental  hospital  is  typically  about  $800  a  month,  compared 
;h  $146  in  a  foster  care  or  boarding  home.^^  Consequently,  there  is 
ong  motivation  for  such  transfers.  Moreover,  the  provision  ( section 
')  in  H.R.  1,  which  reduces  Federal  matching  by  one-third  to  in- 
iduals  with  mental  illness,  has  helped  accelerate  this  procedure, 
'n  1972,  the  Congress  moved  to  close  this  loophole  with  section  249D 
H.R.  1.  This  section  prohibits  the  use  of  cash  assistance  payments 
'  individuals  who  could  be  cared  for  under  the  Medicaid  program, 
rhaps  even  more  significant,  this  bill  "federalized"  title  I,  the  old 
i  assistance  program  and  now  establishes  a  minimum  $146  per 
nth  floor  under  the  incomes  of  the  needy  aged.  The  program  is 
led  Supplementary  Security  Income  (SSI) . 

Phe  advent  of  SSI,  unfortunately,  has  accelerated  the  transfer 
patients  from  State  hospitals  to  boarding  homes,  and  has  stim- 
ited  the  rapid  development  of  a  for-profit  boarding  home 
dustry." 

n  the  past,  the  cost  of  old  age  assistance  was  shared  between  the 
ttes  and  the  Federal  Government.  Under  SSI,  the  Federal  Govern- 
nt  pays  the  full  amount.  Therefore,  the  option  of  the  State  to  move 
>atient  from  its  mental  hospital  (estimated  at  $800  per  month  in 
Lte  money ) ,  is  all  the  more  tempting. 

rhe  regulations  implementing  SSI  (section  416.1125).  create  a 
>ng  preference  for  housing  individuals  in  proprietary  boarding 
nes. 

^'irst,  recipients  are  not  eligible  for  SSI  if  confined  to  an  institution 
mental  hospital  or  nursing  home).  However,  recipients  are 
^ible  for  SSI  if  they  reside  in  boarding  homes. 
5econd,  if  a  recipient  is  living  in  a  nonprofit  boarding  home  which 
)plements  part  of  the  cost  of  care,  the  value  of  this  supplementation 
1  be  cut  by  one-third  or  more  because  it  would  be  counted  as  in-kind 
ome  in  determining  eligibility  for  SSI.  The  net  effect  is  that  an  SSI 
ipient  can  lose  all  or  part  of  his  assistance  payment.^^^ 

On  September  11,  1974,  a  fire  in  an  unlicensed  facility  in  St.  Joseph,  Missouri,  claimed 
'n  lives. 

Average  costs  in  St.  Elizabeths  Hospital  in  Washington.  D.C..  for  1973  were  over 
0  per  month  per  patient.  The  Federal  maximum  for  a  single  individual  under  the  Sup- 
Qentary  Security  Income  (SSI)  program  is  .$146. 

In  August  1974.  Senator  Frank  Church  introduced  an  amendment  to  H.R.  13631  to 
eve  this  ineouity.  The  new  law  (P.L.  93-484),  effective  retroactively  to  January  1.  1974, 
vides  that  SSI  benefits  no  longer  be  taken  away  to  the  extent  that  the  nonprofit  home 
sidizes  an  individual's  support  and  maintenance.  HEW  plans  to  issue  regulations  early 
S75. 
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Third,  if  a  person  lives  in  a  for-profit  boarding  home  with  unrelated 
individuals  he  is  eligible  for  his  full  SSI  payment. 

The  increased  use  of  boarding  homes  has  serious  implications.  Most 
States  do  not  license  boarding  homes.  When  States  do  require  licenses, 
standards  are  weak  and  oftentimes  unenforced.  Nationally,  the  result 
may  be  what  committee  investigators  found  in  New  Mexico:  Poor 
food,  negligence  leading  to  death  or  injury,  deliberate  physical 
punishment  inflicted  by  operators  upon  their  residents,  poor  care  (for 
example :  allowing  patients  to  sit  in  their  own  urine,  binding  them  to 
the  toilet  with  sheets,  not  cutting  toenails  to  the  point  where  they  curl 
up  under  the  feet,  making  walking  impossible),  cutting  back  on  food, 
electricity,  water  and  heat  to  save  money,  and  housing  people  in  make- 
shift facilities,  such  as  a  former  chicken  coop  or  a  rundown  mobile 
home.^^ 

In  short,  the  interaction  of  the  skilled  nursing  facility  and  inter- 
mediate care  facility  regulations  is  forcing  the  downgrading  of  thou- 
sands of  patients  to  lower  levels  of  care.  Few  will  continue  to  qualify 
for  skilled  nursing.  Most  will  be  ICF  patients,  and  thousands  will  be 
relegated  to  boarding  homes.  In  addition,  the  number  of  boarding 
home  residents  will  increase  as  States  continue  their  large-scale 
"dumping"  from  State  hospitals  to  take  advantage  of  SSI  cost  savings. 

It  is  evident  that  boarding  homes  are  the  bottom  line,  the  last 
repository  for  the  elderly.  Changes  in  Federal  regulations  must 
be  effected,  but  until  the  States  enact  effective  statutes  which  are 
regularly  enforced,  more  and  more  senior  citizens  will  be  rele- 
gated to  boarding  homes — often  the  least  suitable,  the  least 
qualified,  the  least  regulated,  and  always  the  least  expensive 
answer  to  their  needs. 


^  Cited  in  report  on  the  New  Mexico  Boarding  Home  Assn.,  presented  to  Honorable  Pete 
Domenici  from  Val  J.  Halamandaris,  Associate  Counsel,  U.S.  Senate  Special  Committee  on 
Aging,  May  25,  1974,  at  hearing  in  Santa  Fe,  N.  Mex.,  "Barriers  to  Health  Care  for  Older 
Americans,"  Part  12. 


PART  4 


THE  NEED  FOR  ALTERNATIVES  TO 
INSTITUTIONALIZATION 

Thus  far.  this  Introductory'  Report  has  described  the  nursing  home 
industrv'  and  Federal  efforts — partially  through  Medicare  and  largely 
through  Medicaid — to  pay  for  care  provided  by  that  industry.  Now 
this  sur^'ey  turns  to  two  fundamental  questions :  why  such  heavy  reli- 
ance upon  long-term  care  institutions?  If  satisfactory  alternatives 
could  do  a  major  part  of  the  task,  why  are  they  not  at  work? 

Overwhelmingly,  testimony  at  subcommittee  hearings  charges  Med- 
icare and  Medicaid  with  failure  to  encourage  suitable  alternatives. 
And  yet,  eminent  witnesses  have  told  the  subcommittee  that  in-home 
serr'ices  and  other  alternatives  can  reduce  costs  and  serve  patients 
better. 

Other  common  assertions  include : 

•  In-home  services  can  prevent  premature  institutionalization; 

•  Large  numbers  of  older  Americans  are  now  mmecessarily  and 
prematurely  institutionalized ; 

•  Thousands  of  nursing  home  patients  could  be  discharged  if  in- 
home  services  were  more  readily  available ;  and 

•  Homemaker  and  home  health  care  can  be  proA^ided  at  a  substan- 
tially reduced  public  cost  than  institutional  care. 

The  first  assertion  has  received  widespread  acceptance.  The  others, 
however,  are  subject  to  debate  and  discussion. 

It  is  a  cruel  irony  that  more  than  2.5  million  people  are  in  urgent 
need  of  home  health  services  authorized  under  Medicare.  But  these 
individuals  do  not  receive  this  care  because  very  few  can  qualify  for 
"skilled  nursing  care." 

In  the  case  of  Medicaid,  the  situation  is  especially  perplexing.  To 
be  eligible  a  patient  need  not  qualify  for  "skilled  nursing.''  Indeed, 
payment  is  authorized  for  preventive,  skilled,  and  nonskilled  care. 
Although  every  State  participating  in  Medicaid  is  required  to  pro- 
vide home  health  ser\'ices.  few  States  have  provided  more  than  token 
sen-ices.  Clarification  by  IIET\''  is  needed  to  pro\dde  a  more  effective 
program  and  guidance  concerning  the  types  of  service  that  qualify 
for  Federal  assistance. 

A.  BASIC  FACTS  ABOUT  HOME  HEALTH  CARE 

Home  care,  in  the  broadest  sense,  is  the  provision  of  health  care 
and/or  supportive  services  to  the  sick  or  disabled  person  in  his  place 
of  residence.  It  may  be  provided  through  a  broad  range  of  services 
and  organizational  patterns — from  nursing  service  under  physician 
direction  to  a  coordinated  home  care  program  which  is  centrally 
administered.  Coordinated  home  care  should  include  visiting  nurse, 
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home  aide,  laboratory  services ;  physical  therapy ;  drugs ;  and  sick 
room  equipment  and  supplies.  The  purpose  of  such  programs  is  to 
shorten  the  length  of  hospital  stays,  speed  recovery,  and  bridge  the 
gap  in  community  health  services  for  patients  who  are  unable  to  visit 
a  physician's  office  but  do  not  need  hospital  care.^ 

Home  Health  Care:  The  European  Experience 

America  can  learn  much  from  Europe  about  the  place  of  in-home 
services  in  an  organized  array  of  medical  and  social  services.  For 
example,  Dr.  Lionel  Z.  Cosin  of  Great  Britain  explained: 

In  America  there  are  few  community  support  services  to 
help  maintain  the  aged  patient  in  his  own  environment.  .  .  . 
In  England  each  local  authority  health  service  is  required  to 
supply  the  following  supports  which  the  aged  utilize :  chiro- 
pod  service,  podiatry,  Meals-on-Wheels,  home  help  service, 
occupational  therapy,  recuperative  holidays,  residential  homes 
for  mental  health,  home  nursing,  health  visiting,  ambulance 
service,  day  centers  and  clubs,  and  residential  accommodation. 
Even  though  such  services  may  vary  in  strength  from  commu- 
nity to  community,  the  geriatric  practitioner  can  rely  on  the 
support  being  basically  available. 

The  American  family  caring  for  an  aged  relative  has  few 
supports  in  either  the  community  or  the  hospital  system.  The 
English  family  in  the  same  circumstances  has  not  only  com- 
munity supports  but  also  the  growing  reality  of  flexible 
hospital  admission  .  .  .  plans  for  the  aged.  Cowley  Road 
Hospital  has  such  flexible  plans  in  practice  to  relieve  families 
of  heavy  or  sudden  increasing  care  pressures.  These  are 
holiday  admission,  short-term  admission,  and  floating 
beds.  .  .  .  Holiday  admissions  assure  the  family  that  the  a^ed 
patient  will  be  admitted  to  the  hospital  during  the  family's 
planned  vacation.  ...  A  short-term  admission  program  pro- 
vides for  intermittent  two  week  admission  of  the  aged  pa- 
tient. .  .  .  The  floating  bed  plan  ...  is  a  scheduled  admis- 
sion every  2  weeks  for  either  3  days  and  2  nights  or  4  days  and 
4  nights.  ...  In  addition  there  is  the  Day  Hospital ...  a  unit 
combining  medical  and  nursing  care,  physical,  and  occupa- 
tional therapy  with  a  noon  meal  for  the  aged.^ 

Dr.  Cosin  described  the  American  system  as  "episodic"  in  which  the 
patient  only  sees  his  physician  from  time  to  time.  This  point  is  rein- 
forced in  a  conunittee  report  ^  prepared  by  Brahna  Trager  in  April 
1972. 

B.  HOW  MANY  OLDER  AMERICANS  NEED 
SUCH  SERVICES? 

Agnes  Brewster,  consultant  for  the  Senate  Committee  on  Aging, 
estimates  that  2.6  million  individuals  over  65  need  in-home  services ; 
300,000  in  institutions  and  another  2.3  million  in  the  community.  This 

1  'Study  of  Health  Facilities  Construction  Costs",  U.S.  General  Accounting  OflSce, 
November  20,  1972,  enclosure  3,  p.  25  and  following. 

^  'l380°81^^  Long-Term  Care,'^  hearings  by  the  Subcommittee  on  Long-Term  Care,  Part  14, 
A  ^  Health  Services  in  the  United  States,  Report  to  the  Special  Committee  on  Aging, 
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statistic  is  provided  in  the  report:  Alternatives  to  Nursing  Home 
Care:  A  Proposal,  prepared  for  the  use  of  the  Senate  Special  Commit- 
tee on  Aging  by  Dr.  Robert  Morris  and  staff  specialists  at  the  Levin- 
son  Gerontological  Policy  Institute  of  Brandeis  University.^ 

Coromenting  on  this  report,  Elaine  Brody  of  the  Philadelphia  Geri- 
atrics Center  characterizes  the  2.6  million  figure  as  an  understatement.^ 
Ethel  Shanas,  professor  of  sociology  at  the  University  of  Illinois,  ar- 
rived at  a  figure  of  4  million  potential  home  health  beneficiaries  by 
adding  the  institutionalized,  bedfast,  homebound,  and  those  who  walk 
with  difficulty.  By  this  estimate,  one  out  of  every  five  older  Americans 
is  a  potential  candidate  for  home  care.^  In  an  Urban  Institute  working 
paper,  Burton  D.  Dunlop  projected  that  2.5  million  individuals  needed 
home  health  services  including  meal  services.^  He  evaluated  the  above- 
mentioned  studies  in  reaching  this  conclusion. 

C.  HOW  MANY  HOME  HEALTH  OR  VISITING  NURSE 
AGENCIES  ARE  THERE? 

In  1970  there  were  2,800  home  care  programs  in  the  United  States.^ 

Almost  85  percent  of  these  had  been  approved  for  Medicare. 

About  2,300  home  health  agencies  participated  in  Medicare  in  1971, 
up  from  1,275  in  1966.  However  there  were  only  2,250  home  health 
agencies  participating  in  Medicare  in  1972."  About  57  percent  were 
official  health  agencies,  24  percent  were  visiting  nurse  associations,  3 
percent  were  combined  Government  and  voluntary  agencies,  and  9 
percent  were  hospital  based.  The  remainder  were  based  in  rehabilita- 
tion facilities,  extended  care  facilities,  retirement  villages,  and  in 
other  types  of  agencies.^^ 

Medicare  specifically  excludes  proprietary  home  health  agencies 
unless  they  are  licensed  by  State  law.  At  the  present  time  only  10 
States  have  passed  such  licensure  laws :  California,  Hawaii,  Louisiana, 
New  York,  Wisconsin,  Arizona,  Indiana,  Kentucky,  Nevada,  and 
North  Carolina. 

All  home  health  agencies,  by  definition,  provide  skilled  nursing. 
In  75  percent  of  the  cases  the  other  required  medical  or  therapeutic 
service  is  physical  therapy.  Most  agencies  provide  only  two  services. 
Some  21  percent  offered  medically  related  social  services.^^ 


*'The  estimates  by  Agrnes  Brewster  are  based  on  extrapolations  from  published  surveys 
of  the  National  Center  for  Health  Statistics.  National  Health  Center,  and  Social  Security 
Administration.  See  Alternatives  to  Nursinp  Home  Care:  A  Proposal,  prepared  for  use 
by  the  Special  Committee  on  Aging.  October  1971.  p.  3. 

5  Letter  of  September  7,  1971,  from  Elaine  M.  Brody,  Director,  Department  of  Social 
Work  and  Research.  Philadelphia  Geriatric  Center,  to  Senator  Frank  E.  Moss. 

®  "Measuring  the  Home  Health  Needs  of  the  Aged  in  Five  Countries,"  Journal  of  Geron- 
iologv,  1971,  Vol.  26.  No.  1,  pp.  37-40.  In  fact,  one  out  of  five  seniors  will  spend  some 
time  in  a  nursing  home  prior  to  death.  See  p.  15.  supra. 

"The  Long-Term  Care  :  Need  vs.  Utilization."  .Tune  21.  1974. 

^Health  Resource  Statistics.  National  Center  for  Health  Statistics.  Department  of 
Health.  Education,  and  Welfare  (1971).  pp.  377-80.  For  purposes  of  Medicare,  a  home 
health  agency  is  defined  as  a  public  or  private  organization  or  a  subdivision  of  such 
agency  or  organization  which  is  primarily  engaged  in  providing  skilled  nursing  care  and 
other  therapeutic  services  to  patients  in  their  home.  To  be  approved  for  Medicare  the 
agency  must  provide  skilled  nursing  and  at  least  one  other  therapeutic  service,  such  as 
physical  therapy,  speech  therapy,  occupational  therapy,  medical  social  services,  or  home 
health  aide  service.  Agencies  certified  include  visiting  nurse  services,  health  departments, 
hospitals,  rehabilitation  centers,  group  practice  units,  homes  for  the  aged,  retirement 
villages,  religious  orders,  homemaker  agencies,  and  neighborhood  health  centers. 

»  Pp.  14-1.5,  report  cited  in  footnote  3. 

I"  Page  378,  statistics  cited  in  footnote  8. 

"  Page  378,  statistics  cited  in  footnote  8. 
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D.  HOME  HEALTH  BENEFITS  UNDER  MEDICARE 

Home  health  benefits  are  authorized  under  both  Part  A  and  Part  B 
of  Medicare.  Under  Part  A,  Medicare  beneficiaries  are  authorized  up 
to  100  home  health  visits. 

To  be  eligible  the  following  conditions  must  be  fulfilled: 

(1)  The  patient  must  have  been  hospitalized  for  at  least  three  con- 
secutive days. 

(2)  The  continuing  care  he  needs  includes  part-time  skilled  nurs- 
ing, or  physical  or  speech  therapy. 

(3)  The  patient  is  confined  to  his  home. 

(4)  A  doctor  determines  that  home  health  care  is  needed  and  estab- 
lishes a  plan  within  14  days  after  the  patient  is  discharged  from  a 
hospital  or  participating  skilled  nursing  facility;  and 

(5)  The  home  health  care  is  for  further  treatment  of  a  condition 
for  which  the  patient  received  services  in  a  hospital  or  skilled  nursing 
facility. 

Up  to  100  visits  each  calendar  year  are  also  available  under  Part 
B.  To  qualify,  five  conditions  must  be  met : 

(1)  The  Medicare  beneficiary  needs  part-time  skilled  nursing  care, 
or  physical  or  speech  therapy. 

(2)  He  is  confined  to  his  home. 

(3)  A  doctor  determines  that  the  patient  needs  home  health  care. 

(4)  A  doctor  sets  up  and  periodically  reviews  the  home  health  care 
plan;  and 

(5)  The  home  health  agency  participates  in  the  Medicare  program. 

In  fiscal  year  1973,  Medicare  paid  out  $75  million  in  home  health 
benefits,  down  from  $115  million  in  fiscal  year  1970.^^  Moreover, 
this  $75  million  figure  accounts  for  less  than  1  percent  of  the 
total  Medicare  expenditures  of  $12.1  billion. 

Home  health  care — like  the  Medicare  nursing  home  program — is 
tied  to  the  definition  of  "skilled  nursing"  (see  pp.  32-33  for  additional 
discussion) .  A^Hien  the  April  1969  regulations  were  announced  restrict- 
ing the  definition  of  skilled  nursing  under  Medicare,  the  regulations 
fell  with  equal  force  on  home  health  agencies.  Under  the  new  rules, 
thousands  of  individuals  previously  eligible  were  no  longer  compen- 
sable. Moreover,  the  new  rules  were  given  retroactive  application. 

"Retroactive  denials"  is  a  term  that  is  familiar  to  coordinators  of 
home  health  agencies  as  well  as  nursing  home  owners.  Retroactive 
denials  and  the  new  restrictive  definition  of  skilled  nursing  care  are 
generally  considered  the  two  primary  reasons  for  the  decline  of  home 
health  asrencies  in  the  United  States.  This  is  the  conclusion  of  the 
report.  Home  Health  Services  in  the  United  States,  previously  men- 
tioned." 

In  testimony  before  the  Subcommittee  on  Long-Term  Care,  Mrs. 
Billye  Boselli,  executive  director  for  Visiting  Xursing  Association 
of  Jacksonville,  Fla.,  discussed  the  impact  of  these  two  problems: 


'Home  Health  Care  Benefits  Under  Medicare  and  Medicaid",  audit  by  the  U.S.  General 
Accounting  Office,  July  9,  1974. 

13  This  report  documents  in  full  the  decline  of  home  health  and  home  health  agencies  in 
America  with  suggestions  for  reform,  see  footnote  3. 
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I  enclose  a  copy  of  an  analysis  of  this  agency's  case  load 
for  1969  which  was  done  when  we  [were]  faced  with  a  $120,- 
000  deficit  because  of  the  ''new''  interpretation  of  skilled 
nursing  and  custodial  care.  This  agency  was  established  in 
1944  and  traditionally  has  provided  nursing  care  to  those 
in  need  of  part-time  ser^dce  in  the  home  regardless  of  ability 
to  pay.  TTe  have  a  well  trained  experienced  staff  of  nurses  and 
home  health  aides  to  pro^^de  such  services.  Since  the  advent 
of  Medicare  we  have  expanded  our  staff  to  meet  this  demand. 
Medicare  has  paid  for  services  since  1966.  Xow,  they  will 
not  and  we  find  ourselves  in  the  position  of  reducing  staff  by 
one-half  with  an  increasing  demand  created  by  Medicare. 

On  Xovember  13,  1973.  Senators  Frank  Church  and  Edmund  S. 
Muskie  introduced  bills  to  liberalize  Medicare  home  health  benefits 
and  to  provide  grants  to  assist  the  establishment  and  operation  of 
home  health  agencies.  Senator  Muskie  stated : 

I  have  received  letters  from  agencies  all  over  the  country 
detailing  Medicare  denials  and  delays  of  reimbursemient  and 
the  subsequent  effects  on  home  health  agencies.  A  feeling  of 
terrible  frustration  and  concern  for  their  elderly  patients 
is  expressed  again  and  again  in  these  letters.  One  Indiana 
agency  wrote : 

''The  abuses  of  ^fedicare  on  the  home  care  level  have  been 
practically  nonexistent.  The  on  again  off  again  policies  of 
the  Federal  Government  and  SSA  are  making  orderly  de- 
velopment of  home  health  care  services  practically  impossible. 
Board,  staff,  and  patients  are  confused  and  disgusted.  Many 
patients  go  without  needed  care  because  their  right  to  Medi- 
care coverage  of  health  care  services  has  been  denied  them."  ^" 

Another  measure  of  these  developments  was  provided  the  com- 
mittee on  July  9,  1974,  when  the  Subcommittee  on  Health  of  the 
Elderly  received  a  long-awaited  report  of  Medicare-Medicaid 
home  health  services  from  the  General  Accounting  Office.  A  Gen- 
eral Acounting  Office  survey  of  11  States  revealed  that  from  1968 
to  1971: 

— The  number  of  home  visits  to  Medicare  patients  de- 
creased 42  percent. 

— The  number  of  nurses  in  home  health  programs  and 
home  health  aides  decreased  by  41  and  49  percent.^^ 

Senator  Muskie  commented : 

The  report  shows  that  the  facts  are  worse  than  we  thought 
.  .  .  patients  and  physicians  have  been  confused.  Physicians 
recommended  home  health  care:  the  Medicare  claim  forms 
showed  entitlement  to  home  health  visits :  yet  the  intermedi- 
aries denied  payments.^^ 

"  Pasre  233.  part  2.  hearines  cited  in  footnote  2. 

^  S.  2695  incornorated  in  S.  3280  which  passed  the  Senate,  Sept.  10,  1974. 
"  S.  2690.  See  also  S.  1825.  introduced  bv  Senator  Moss,  May  16,  1978. 
^'  Congrps^ional  Record.  November  13.  1973,  p.  S.  20248. 
IS  Page  ii.  audit,  cited  in  footnote  12. 

^  Opening  statement  of  Senator  Edmund  S.  Muskie.  "Barriers  to  Health  Care  for  Older 
Americans",  hearings  bv  the  Subcommittee  on  Health  of  the  Elderly,  Washington,  D.C., 
July  9.  1974.  not  yet  in  print. 
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E.  HOME  HEALTH  BENEFITS  UNDER  MEDICAID 

Medicaid  provides  Federal  funds  to  States  which  establish  a  medical 
care  program  designed  to  meet  the  needs  of  indigents.  All  have  now 
chosen  to  participate  in  the  program.  The  law  now  requires  each 
participating  State  to  provide  a  minimum  of  eight  essential  services 
including:  hospital  care,  physicians'  services,  skilled  nursing  home 
care,  and  X-ray  and  certain  other  laboratory  services. 

A  State  could,  of  course,  provide  additional  services  for  which  there 
would  be  Federal  matching  available,  such  as  eye  care  and  dental  care. 
As  long  as  the  eight  essential  or  so  called  mandatory  services  were 
provided,  the  Federal  Government  would  provide  matching  funds 
(ranging  from  50  to  83  percent  of  the  cost  of  the  Medicaid  program) , 
depending  largely  on  the  per  capita  income  of  the  State. 

In  1967,  Senator  Moss  added  a  provision  to  the  Social  Security 
amendments  (Public  Law  90-248).  Section  22 If,  of  this  act  requires 
States  to  provide  home  health  services  as  a  condition  to  participate  in 
Medicaid.  This  requirement  became  effective  June  30,  1970. 

Medicaid  home  health  services,  unlike  JNIedicare,  are  not  limited  by 
the  requirement  that  the  patient  qualify  for  "skilled  nursing  care." 
Skilled  care,  unskilled  (basic)  care,  and  even  preventive  care  are 
authorized.  Unfortunately,  HEW  has  failed  to  (1)  provide  clarifica- 
tion concerning  the  specific  home  health  services  eligible  for  Federal 
financial  participation,  (2)  define  these  services  for  the  States,  and 
(3i)  insist  on  anything  more  than  token  compliance  with  the  law. 

As  a  consequence,  few  States  have  developed  significant  home 
health  programs.  In  1972  Medicaid  home  health  expenditures  totalled 
$24  million  or  less  than  1  percent  of  the  Medicaid  $5  billion  total.  Some 
113,372  recipients  were  served  nation wide.^^ 

New  York,  which  spent  $15  million  for  home  health  care  for  32,800 
recipients,  accounted  for  more  than  60  percent  of  the  total  expendi- 
tures. At  the  other  end  of  the  scale  were  Oregon  (which  served  10 
recipients  at  a  cost  of  $2,160)  and  Wyoming  (which  served  12 
recipients  at  a  cost  of  $3,392.  )22 

F.  LACK  OF  A  POLICY  ON  "ALTERNATIVES" 

The  lack  of  alternatives  to  institutionalization  was  one  of  the  major 
concerns  of  the  1961  White  House  Conference  on  Aging.  In  fact,  the 
delegates  said  that :  "The  need  to  expand  institutional  facilities  should 
not  discourage  noninstitutional  alternatives,  particularly  treating  the 
individual  in  his  own  home." 

Some  10  years  later.  President  Richard  Nixon  told  the  1971  White 
House  Conference  on  Aging,  "The  greatest  need  is  to  help  more  older 
Americans  to  go  on  living  in  their  own  homes." 

New  pressure  for  home  health  services  has  mounted  because  recent 
studies  assert  that  large  numbers  of  individuals  in  nursing  homes 
are  misplaced. 

20  Page  lii,  audit  cited  in  footnote  12. 

21 ''Numbers  of  Recipients  and  Amounts  of  Payment  under  Medicaid  1972",  U.S.  Depart- 
ment of  Health,  Education,  and  Welfare,  Social  and  Rehabilitative  Services,  Office  of 
Information  Sciences,  May  23,  1974,  Tables  4  and '5. 

22  Page  iii,  audit  cited  in  footnote  12. 

f  Developments  in  Aging,  1970,  Special  Committee  on  Aging.  March  24,  1971,  p.  60. 
Bergen  County  Record,  April  23,  1972,  p.  B.6. 
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According  to  these  studies  many  people  receive  excessive,  insuffi- 
cient, or  inappropriate  services. 

Xot  long  ago  tlie  General  Accounting  Office  issued  a  report  which 
said  that  the  cheapest  way  to  provide  new  hospital  beds  was  to  make 
better  use  of  existing  acute  beds  by  moving  individuals  out  of  the 
hospital  to  lesser  facilities  and  services.  It  suggested  that  wider  use 
of  "alternatives  to  traditional  health  care,"  could  save  81.7  million 
short-term  general  hospital  days,  or  about  $3  hillion  in  1970  operating 
costs.  The  study  also  argued  that  the  reduction  in  the  average  length 
of  stay  in  a  hospital  by  one  day  could  save  28  million  short-term  hos- 
pital days  or  96,000  beds.  GAO  further  said  that  a  one  day  reduction  in 
the  average  length  of  stay  in  hospitals  could  save  between  $1  and  $2 
billion  in  health  care  costs.-^ 

Some  individuals  and  organizations  read  the  GAO  report  to  mean 
simply  that  the  Government  should  make  better  use  of  Medicare  (ECF 
now  SXF)  nursing  homes  since  a  nursing  home  bed  costs  only  about 
one-third  that  of  a  hospital  bed.  But  the  study  has  much  broader 
implications.  Individuals  could  be  discharged  to  their  own  homes  as 
well  as  to  nursing  homes.  One  Michigan  study  noted  that  the  average 
cost  of  an  experimental  home  care  program  in  1967  amounted  to  $3.96 
per  day,  compared  with  $51.34  (at  that  time)  for  in-patient  hospital 
care.  Parenthetically,  nursing  home  costs  averaged  about  $15  a  day. 
The  GAO  report  places  the  cost  of  home  care  per  patient  per  day  in 
the  $3  to  $8  range.  However,  GAO  did  not  attempt  to  survey  the  serv- 
ices provided  to  establish  comparability  with  other  forms  of  care.^^ 

These  cost  comparisons  for  home  health  services  must  be  considered 
carefully.  There  are  often  great  variations  in  the  services  provided. 
Some  home  health  programs  are  computed  on  a  per  case  rather  than 
a  per  day  or  per  month  basis,  adding  to  the  complexity  of  the 
comparison. 

The  premise  that  large  numbers  of  nursing  home  patients  can  be 
discharged  and  supported  through  home  health  services  at  a  sub- 
stantially reduced  public  cost  is  not  fully  supported  by  present  data. 
An  Urban  Institute  study,  for  example,  reveals  that  most  nursing 
home  patients  need  some  level  of  nursing  home  care.^^ 

However,  if  home  health  services  are  readily  available  prior  to 
placement  in  a  nursing  home  there  is  convincing  evidence  to 
conclude  that  such  care  may  not  only  postpone  but  possibly  pre- 
vent more  costly  institutionalization.  What  is  particularly  appeal- 
ing from  the  standpoint  of  the  elderly  is  that  home  health  services 
can  enable  them  to  live  independently  in  their  own  home,  where 
most  of  them  would  prefer  to  be. 

The  Minneapolis  Age  and  Opportunity  Center,  Inc.  (M.A.O.) ,  pro- 
vided the  committee  with  numerous  case  histories,  illustrating  the 
dramatic  cost  savings  possibilities  under  home  health  care.^^ 


25  Pages  51-53,  study  cited  in  footnote  1. 
28  Pages  51-53.  study  cited  in  footnote  1. 

27  "Long-Term  Care.  Need  vs.  Utilization",  by  Burton  D.  Dunlop,  June  21,  1974. 

28  "Barriers  to  Healthi  Care  for  Older  Americans",  hearings  by  the  Subcommittee  on 
Health  of  the  Elderly,  Washington,  D.C.,  June  25-26.  1974.  Not  yet  in  print.  See  additional 
samples,  Appendix  5,  p.  133. 
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Supportive  Services  for  Mrs.  M.  R.  over  3  years  by  M.A.O. : 

Meals,  including  delivery  charges  (2  meals  a  day,  7  days  a  week)  $3,  385.  00 

Housekeeping  services  (3  services  a  month)   399.60 

Counseling  (average  one  a  month)   324.  00 


Total  Cost  of  M.A.O.  services   4,  008.  60 

Nursing  Home  costs  for  3-year  period  (projected  cost)  : 

$450.00  per  month  for  3  years  $16,  200.  00 

Less  clients  income  of  $115/month  for  3  years  (client  would  be 

allowed  to  keep  $25.00  a  month  for  personal  needs)  —4, 140.  00 


Remaining  cost  to  be  paid  by  Medicaid   12,  060.  00 

Less  cost  of  M.A.O.  services  —4,  008.  60 


Total  M.A.O.  saved  the  taxpayers  over  3  years  with  respect  to  a 
patient  ordered  institutionalized   8,  051.  40 


SUMMARY— "ALTERNATI^^S" 

In  short,  there  is  no  firm  national  policy  with  respect  to  alternatives 
to  institutionalization.  Home  health  care  receives  a  very  low  priority 
in  the  United  States.  While  home  health  is  authorized  under  both  Med- 
icare and  Medicaid,  expenditures  for  home  health  care  constitutes  less 
than  1  percent  of  either  program.  Why  ?  Under  Medicare,  benefits  are 
limited  to  a  narrow  and  restrictive  definition  of  "skilled  nursing." 
Under  Medicaid,  few  States  have  made  more  than  a  token  effort  to 
make  these  services  available.  This  glaring  lack  of  policy  is  all  the 
more  evident  when  American  health  delivery  services  are  compared 
with  some  European  systems  where  home  health  is  a  full  partner  in 
a  genuine  continuum  of  care. 

One  result  of  this  failure  is  that  the  United  States  does  not  take  ad- 
vantage of  the  significant  cost  savings  inherent  in  a  viable  home  health 
program. 

Older  Americans,  more  so  than  any  other  group,  have  been  ad- 
versely affected  by  the  failure.  Some  2.5  million  seniors  are  without 
necessary  care,  which  could  postpone  or  prevent  institutionalization 
if  provided  in  a  timely  fashion.  Moreover,  it  could  allow  elderly  per- 
sons to  live  independently,  in  their  own  homes,  where  most  would 
prefer  to  remain. 


PART  5 


FAILURE  TO  ENFORCE  NURSING  HOME 
STANDARDS 

Most  experts  in  the  field  of  long-term  care  argue  that  nursing  home 
standards  are  essential  to  reach  the  desired  goal  of  quality  care.^ 
Early  hearings  by  the  Subcommittee  on  Long-Term  Care  documented 
that  standards  varied  greatly  from  State  to  State  as  did  the  quality  of 
care.  Generally,  the  higher  the  nursing  home  standards,  the  better  the 
care.  Accordingly,  the  enactment  of  Federal  nursing  home  benefits 
under  Medicare  and  Federal -State  benefits  under  Medicaid  brought 
minimum  standards  for  skilled  nursing  care. 

Standards  were  promulgated  under  Medicare  with  relatively  little 
controversy.  But  under  Medicaid,  because  of  its  joint  Federal-State 
nature,  it  was  a  different  story.  Senators  Frank  E.  Moss  and  Edward 
M.  Kennedy  fought  a  long,  uphill  battle  to  bring  about  the  enactment 
of  legislation  requiring  Federal  minimum  standards  for  skilled  nurs- 
ing care  under  Medicaid.  They  fought  an  even  greater  battle  to  get 
the  Department  of  Health,  Education,  and  Welfare,  to  implement 
regulations. 

I.  THE  BATTLE  OVER  NURSING  HOME  STANDARDS  AND 
IMPLEMENTATION  OF  THE  LAW 

As  has  been  described,  the  unification  of  Medicare  and  Medicaid 
standards  led  to  the  promulgation  by  HEW  of  new  regulations  which 
scuttled  existing  standards  and  substantially  lowered  requirements  for 
America's  nursing  homes.  The  story  of  the  new^  regulations  is  one  of 
default,  bureaucratic  highhandedness,  and  indifference,  if  not  out- 
right neglect.  A  similar  pattern  existed  in  the  early  years  of  the 
Medicaid  program.  Wlien  HEW  delayed  effective  implementation  of 
the  Moss  amendments  for  3  years,  Ralph  Nader  told  the  subcommittee 
to  consider  "personal  sanctions  to  officials  who  have,  in  effect,  so 
seriously  neglected  their  jobs  or  so  willfully  neglected  enforcing  the 
law — that  their  very  tenure  in  office  must  be  brought  into  question."  ^ 
The  inadequate  regulations  (then  and  now)  and  the  unreasonable  delay 
provided  clearcut  evidence  of  the  lax  enforcement  of  nursing  home 
standards  and  the  lack  of  a  policy  with  respect  to  the  infirm  elderly. 

1  Problems  of  enforcement  date  back  to  the  earliest  days  of  this  investigation.  In  its 
1960  study.  "The  Condition  of  American  Nursing  Homes",  the  Subcommittee  on  Problems 
of  the  Aged  and  Aging  of  the  Senate  Committee  on  Labor  and  Public  Welfare,  stated  at 
page  20 :  "Licensure  standards  differ  greatly  and  are  either  too  low  or  are  not  being 
enforced  because  of  the  problem  of  finding  a  place  to  put  patients." 

^  "Trends  in  Long-Term  Care".  Part  2,  hearings  by  the  Subcommittee  on  Long-Term 
Care,  Washington,  D.C.  December  17,  1970,  p.  874. 
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A.  DEFAULT  ON  THE  MOSS  AMENDMENTS  FOR 
MEDICAID  SKILLED  NURSING  FACILITIES 

Prior  to  enactment  of  both  Medicare  and  Medicaid,  subcommittee 
hearings  in  1965  disclosed  great  variations  in  State  nursing  home 
standards  and  great  disparity  in  the  manner  and  vigor  of  State  en- 
forcement. These  findings  and  the  Federal  Government's  massive  in- 
fusion of  Medicaid  funds  into  nursing  homes  convinced  Senator  Moss, 
chairman  of  the  Long-Term  Care  Subcommittee,  that  uniform  Federal 
standards  were  necessary. 

Accordingly,  Senator  Moss  proposed  new  standards  as  part  of  the 
Social  Security  Amendments  of  1967.^  Under  this  new  law  the  Depart- 
ment of  Health,  Education,  and  Welfare,  was  charged  with  the  respon- 
sibility of  developing  regulations  for  uniform,  minimum  Medicaid 
standards  for  skilled  nursing  facilities  which  the  States  would  then 
enforce.  The  tragedy  of  the  Moss  amendments  is  that  HEW  did  not 
act. 

What  Were  the  Moss  Amendments  ? 

The  Moss  amendments  of  1967  w^re  tailored  to  meet  the  most  sig- 
nificant problems  disclosed  in  the  subcommittee's  hearings.  The  new 
law  required : 

•  States  participating  in  Medicaid  to  offer  home  health  services  as 
an  alternative  to  nursing  home  care. 

•  Agreements  between  State  health  departments  (which  license 
and  certify  nursing  homes  for  participation  in  Medicaid)  and 
State  welfare  departments  (which  make  Medicaid  payments)  to 
insure  cooperation  and  communication. 

•  Nursing  homes  participating  in  Medicaid  to  keep  detailed 
records  of  services  provided  to  patients. 

•  All  individuals  with  a  10  percent  or  greater  interest  in  nursing 
homes  to  disclose  such  interest  to  the  State. 

•  Medicaid  nursing  homes  to  have  "sufficient  nursing  and  auxiliary 
personnel,"  including  at  least  one  full-time  registered  nurse  in 
charge  of  nursing  services  7  days  a  week.  It  also  recommended 
minimum  ratios  for  nursing  personnel  to  patients  and  the  num- 
ber of  nursing  personnel  to  supervisors. 

•  Meals  in  skilled  nursing  homes  to  be  planned  and  supervised  by 
qualified  professional  personnel  and  special  diets  to  be  provided 
as  prescribed  by  physicians. 

•  Standards  for  the  maintenance  of  medical  records,  the  dispensing 
of  drugs,  physician  coverage,  environment  and  sanitation. 

•  Nursing  homes  to  have  agree^njnts  with  local  hospitals  for  in- 
patients hospital  care  when  needed. 

•  Medical  review  (an  evaluation  of  medical  care  on  a  patient-by- 
patient  basis  with  periodic  inspections  to  determine  the  adequacy 
of  care  and  services  provided  and  the  necessity  of  retaining  the 
patient  in  the  nursing  home)  with  consideration  being  given  for 
placing  patients  outside  an  institution. 

•  All  Medicaid  skilled  nursing  homes  to  comply  with  the  provisions 
of  the  Life  Safety  Code  (21st  edition)  of  the  National  Fire  Pro- 
tection Association — an  accepted  fire  and  safety  code  to  protect 
the  institutional  patient. 


«  Public  Law  90-248,  Sections  224  and  234. 
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•  The  Secret ar}^  of  HEW  to  withliold  Federal  funds  to  a  nursing 
home  which  does  not  meet  all  licensing  requirements. 

HEWs  Efforts  To  Coiniplt  Wrrn  the  Law 

The  deadline  for  complying  with  most  of  the  Moss  amendments  was 
January  1,  1969.*  However,  HIEW  did  not  issue  regulations  for  the 
States  to  comply  with  the  law.  As  a  result,  the  States  did  not  begin 
their  enforcement  activities.  Instead,  a  protracted  battle  developed  in 
which  the  scope  and  substance  of  the  regulations  were  earnestly 
debated. 

The  first  draft  of  the  regulations  was  offered  in  December  1968, 
Advocates  considered  this  draft  to  be  in  full  compliance  with  the 
intent  of  the  law.  Unfortunately,  the  Medical  Services  Administra- 
tion (MSA)  Commissioner  Francis  Land,  with  advice  from  Harold  G. 
Smith  withdrew  the  first  draft.  Mr.  Smith  at  this  time  was  also  serving 
as  a  consultant  to  the  American  Nursing  Home  Association.  Mr.  Smith 
testified  before  the  subcommittee  on  July  30, 1969  saying : 

The  Department  [HEW]  requested  that  I  serve  as  a  con- 
sultant on  an  intermittant  basis,  sometime  early  in  1968. 
I  agreed  to  do  that  with  the  understanding  that  they  were 
aware  of  the  fact  that  I  also  consulted  with  the  American 
Xursing  Home  Association.  TV^en  I  filled  out  the  employment 
papers  of  HEW,  I  so  stated  that  I  was  on  retainer  with  the 
American  Nursing  Home  Association.  I  made  no  effort  to 
conceal  that  fact.^ 

Strongest  objection  to  the  first  draft  was  made  regarding  the  per- 
sonnel requirements  and  the  ratios  of  personnel  to  patients. 

A  second  draft  of  the  regulations  was  proposed  to  Commissioner 
Land  on  January  10, 1969,  already  10  days  in  default  of  the  deadlines 
set  by  Congress  for  implementation  of  the  law  by  HEW.  Once  again 
changes  were  made  to  placate  those  who  had  argued  that  standards 
were  too  high  and  too  costly." 

It  should  be  noted  that  at  this  time  the  Nixon  administration  took 
over  and  began  appointing  new  officials  at  HEW. 

On  June  24,  1969,  so  called  interim  regulations  were  announced. 
Senator  Moss  said  he  was  shocked  by  the  inadequacy  of  these  regula- 
tions, particularly  because  of  their  personnel  requirements.  He  immedi- 
ately called  oversight  hearings,  which  were  scheduled  for  Julv  31, 
1969. 

The  nursing  requirement  became  the  focus  of  the  hearing.  The  in- 
terim regulations  required  24-hour  nursing  service  (in  other  words,  a 
registered  nurse  as  a  fall  time  director  of  nurses).  However,  the  regu- 
lations did  not  require  registered  nurse  coverage  in  the  afternoon  and 
evening  shifts.  At  these  times  the  regulations  allowed  any  licensed 
nurse  to  be  in  charge.  As  a  result,  a  licensed  practical,  a  vocational 
nurse,  or  even  a  nurse  licensed  by  waiver  (a  practice  in  some  States 

*  There  were  three  exceptions  :  requiring  states  to  provide  home  health  services  under 
Medicaid  was  effective  June  30,  1970  ;  medical  review  requirements  were  effective  July  1, 
1969  ;  and  the  requirement  to  withhold  fuLds  from  homes  not  meeting  state  licensure 
requirements  was  effective  June  30,  1968. 

^"Trends  in  Long-Term  Care",  Part  1,  hearing  by  the  Subcommittee  on  Long-Term  Care, 
Washington,  D.C.,  July  30,  1969,  p.  101. 

« "Trends  in  Long-Term  Care".  Part  8,  hearing  by  the  Subcommittee  on  Long-Term 
Care.  Washington,  D.C.,  May  7,  1970,  pp.  626  '  I  more  detailed  chronology  of  Imple- 
mentation of  Moss  Amendments. 
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of  licensing  nurses  out  of  experience  rather  than  formal  training) 
could  be  in  charge  of  the  other  two  daily  shifts.  There  were  no  specific 
requirements  as  to  experience,  training,  or  education.  In  sharp  contrast, 
Connecticut  requires  one  registered  nurse  for  every  30  patients  on  the 
day  shift,  one  registered  nurse  for  every  45  patients  during  the  after- 
noon, and  one  for  every  60  patients  during  the  night  shif t.^ 

At  the  Senate  hearing,  Senator  Moss  denounced  the  new  regulations 
as  lowering  standards  below  their  former  level.  He  said : 

We  are  left  with  regulations  that  say,  in  effect,  that  a  single, 
untrained  practical  nurse  on  duty  in  a  home  with  200  or  300 
patients  or  more  constitutes  properly  supervised  nursing 
services  on  the  afternoon  and  night  shifts.^ 

Sister  Mary  Ambrosette,  then  president  of  the  American  College 
of  Nursing  Home  Administrators,  commented : 

.  .  .  the  charge  nurse  could  conceivably  be  a  teenager  with 
less  than  a  day's  experience,  with  neither  training  nor  educa- 
tion for  the  task.  This  is  the  absolute  lowest  standard  ever — 
completely  different  from  any  previous  standard.^ 

Mr.  William  E.  Hutton,  executive  director  of  the  National  Council 
of  Senior  Citizens  said  that  the  regulations,  when  compared  to  the 
Moss  amendments,  show  that  the  interests  of  the  nursing  home  industry 
have  been  accommodated  and  the  aged  have  been  sold  short.^° 

In  answer  to  these  charges,  Mr.  Thomas  Laughlin  testified  in  place 
of  resigned  MSA  director  Dr.  Land.^^  He  proposed  grace  periods 
because  (1)  there  was  a  shortage  of  registered  nurses  and  licensed 
practical  nurses,  and  (2)  HEW  had  not  been  given  enough  money  to 
establish  training  programs  for  such  nurses.  Eleanor  Baird,  on  behalf 
of  the  American  Nursing  Home  Association,  supported  this  view.^" 

Rev.  William  Eggers,  president  of  the  American  Association  of 
Homes  for  the  Aging,  and  Mary  E.  Shaughnessey  of  the  American 
Nurses'  Association  testified  that  they  knew  of  no  such  shortages." 
Moreover,  Ms.  Shaughnessey  argued : 

The  availability  of  qualified  personnel  should  not  be  the 
factor  which  determines  the  standards  for  an  establishment. 
Rather,  the  standards  would  be  set  according  to  the  services 
that  are  to  be  provided.^* 

Senator  Moss  continued  to  call  upon  HEW  to  revise  their  interim 
regulations  and  issue  standards  more  in  keeping  with  the  spirit  of  his 
amendments. 

In  a  Senate  floor  speech,^^  he  noted  that  more  than  2  years  had  passed 
since  the  law  was  enacted  and  yet  HEW  had  not  announced  even  one 
final  regulation  advising  the  States  on  how  to  proceed  under  the  law. 

"The  effective  dates  of  most  of  them  have  passed.  What  possible 

"Trends  in  Long-Term  Care",  Part  3.  hearing  by  the  Subcommittee  on  Long-Term  Care, 
Hartford,  Connecticut,  January  15,  1970,  p.  270. 
8  See  page  1  of  hearings  cited  in  footnote  5. 
»  See  page  83  of  hearings  cited  in  footnote  5. 
10  See  page  46  of  hearings  cited  in  footnote  5. 
^  See  pages  4-15  of  hearings  cited  in  footnote  5. 

12  See  pages  88-91  of  hearings  cited  in  footnote  5. 

13  See  also  pp.  79-80  of  hearings  cited  in  footnote  5. 
1*  See  page  69  of  hearings  cited  in  footnote  5. 

15  Congressional  Record,  April  16,  1970,  p.  S  5872-75. 
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explanation  can  there  be  for  this  Government  debacle?"  he  asked. 
At  the  same  time  he  announced  hearings  for  May  7,  1970  to  establish 
"Why  there  has  been  so  little  practical  result  f^om  our  legislative 
efforts.*' 

At  this  hearing  the  Senator  stated : 

Xearly  years  have  passed  since  the  enactment  of  the 
Moss  amendments  and  we  still  can  see  little  practical  result 
from  our  legislative  efforts.  Standards  for  skilled  nursing 
homes  were  not  developed  by  the  time  the  amendment  requir- 
ing States  to  use  them  became  effective  on  January  1,  1969. 
Six  months  later,  interim  standards  were  published  which 
failed  in  important  respects  to  be  responsive  to  the  law.  De- 
spite widespread  adverse  reaction  to  these  interim  regula- 
tions, including  criticism  from  a  special  task  force  appointed 
by  the  Department  itself,  almost  a  year  went  by  before  im- 
proved standards  were  issued.  After  months  of  inaction,  they 
were  issued  shortly  after  I  announced  this  hearing.^^ 

Final  standards  implementing  some  of  the  Moss  amendments  were 
announced  on  April  29,  1970.  just  in  advance  of  the  Senate  hearings. 
At  the  May  7,  1970,  hearing  newly  appointed  MSA  Commissioner, 
Howard  Xewman  apologized  for  the  delay.  Senator  Moss  noted  that 
some  of  the  provisions  had  yet  to  be  implemented. 

Mr.  Xewman  responded  that  the  regulations  would  be  forthcoming 
"very  shortly,''  which  prompted  this  exchange : 

Senator  Moss.  Twenty-eight  months  have  elapsed  since  the 
legislation  was  enacted.  Don't  you  think  that  is  an  unrea- 
sonable time  ? 

Mr.  Xewman.  As  I  said  in  my  statement,  sir,  I  think  that  it 
should  have  been  done  by  now  and  I  personally  regret  that 
this  has  not  been  the  case.  We  expect  to  do  all  that  we  can  to 
get  it  accomplished.^'^ 

Unfortunately,  performance  has  not  followed  promise.  The 
status  of  most  of  the  Moss  amendments  is  the  same :  regulations 
have  been  issued,  but  never  enforced.  Three  provisions  in  par- 
ticular were  never  effectively  implemented: 

1.  Requirement  for  Medical  Review 

The  philosophy  of  medical  review  is  patient-oriented.  It  seeks  to 
assure  that  the  patient  is  in  the  right  place  at  the  right  time  and  is 
receiving  care  appropriate  for  his  needs.  It  differs  from  utilization 
re\dew  which  is  dollar-oriented.  One  of  the  key  concerns  of  utilization 
review  is  to  determine  whether  the  State  is  paying  more  money  than  it 
should  for  this  patient  because  he  no  longer  needs  hospitalization  or 
skilled  nursing  care?  It  differs  also  from  professional  review  which 
is  physician-oriented,  and  dominated.  Medical  review  is  a  team  ap- 
proach in  which  the  patient's  social  as  well  as  medical  needs  are  con- 
sidered. Medical  review  teams  should  be  composed  of  educators,  nurses, 
therapists,  and  social  workers  in  addition  to  physicians. 

Preliminary  regulations  for  implementing  the  medical  review  pro- 


"  See  pages  623-24  of  hearings  cited  In  footnote  6. 
"  See  page  635  of  hearings  cited  in  footnote  6. 
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visions  were  announced  on  May  17,  19Y0,  and  final  reflations  were 
promulgated  in  February  1971.  However,  this  provision  has  never 
been  enforced.  But  late  as  October  1971,  the  Administrator  of  the  So- 
cial and  Rehabilitation  Service,  John  Twiname,  testified : 

I  think  I  should  add  to  what  was  said  that  from  the  medi- 
cal review,  included  in  Senator  Moss'  amendments,  we  have 
now  developed  a  comprehensive  set  of  guidelines  which  are 
under  final  review.  Next  year  with  the  issuance  of  those 
guidelines,  the  presence  of  our  peoj)le  in  the  field  to  set  up 
teams  to  see  that  they  actually  get  into  nursing  homes  on  a 
minimum  of  once  a  year  beisis  to  review  this  kind  of  practice 
will  be  a  significant  step  forward  for  us.  We  welcome  that 
opportunity.^^ 

2.  Staffing  Requirements 

Senator  Moss  emphasized  in  early  speeches  that  minimum  ratios 
were  of  critical  importance  and  that  "sufficient  nursing  and  auxiliary 
personnel"  would  be  inadequate  if  HEW  failed  to  promulgate  mini- 
mum ratios  of  nursing  personnel  to  patients.  Most  experts  agree  that 
the  States  with  the  best  nursing  home  care  mandate  how  many  regis- 
tered nurses,  licensed  practical  nurses  and  aides,  there  must  be  per 
number  of  nursing  home  patients.  Each  human  being  can  only  do  so 
much  work. 

Early  HEW  standards  in  implementation  of  the  Moss  amendment 
were  silent  on  this  point.  One  witness  testified : 

The  proper  standard  and  one  for  which  we  should  strive  is 
a  standard  which  would  require  at  least  1  RN  on  duty  at  all 
times  in  both  ECF's  and  skilled  nursing  homes.  This  is  not 
unrealisftic.  Witness  New  York  and  other  States.  What  is 
unrealistic  is  to  provide  low  standards  and  then  to  provide 
waivers  for  those  low  standards.^® 

Others  called  for  a  more  modest  standard  such  as  one  registered 
nurse  or  licensed  practical  nurse  for  every  90  patients.^^ 

The  final  April  standards  included  an  HEW  commitment  to  estab- 
lish minimum  ratios.  At  the  May  7  hearing,  HEW  could  give  no 
reasonable  assurances  when  such  ratios  would  be  announced.  Despite 
the  January  1,  1969  deadline  date,  ratio  requirements  have  still  not 
been  announced  in  regulations. 

Instead,  HEW  published  a  guideline  in  their  Medical  Assistance 
Manual.  A  guideline  is  just  what  the  word  suggests.  It  is  not  to  be 
confused  with  regulations  which  have  the  force  of  law.  The  guideline 
reads : 

Total  Nursing  Department  Time :  Total  staff  time  in  the  nurs- 
ing department  should  amount  to  an  average  of  not  less  than  2.25 
hours  of  nursing  department  per  patient  per  24  hour  day.^^ 

18  "Trends  In  Long-Term  Care".  Part  18,  hearing  by  the  Subcommittee  on  Long-Term 
Care.  Washington,  D.C.,  October  28,  1971,  p.  1996. 

18  See  page  87  of  hearings  cited  in  footnote  5.  On  pages  31-33  of  these  same  hearings 
Paul  De  Preaux.  president.  Connecticut  Association  of  Nonprofit  Homes  and  Hospitals  for 
the  Aged,  stated  :  "We  were  amazed  that  an  agency  of  the  Federal  Government  could  pro- 
mulgate standards  such  as  these  and  still  term  the  result  a  'Skilled  Nursing  Home'  .  .  . 
'It  is  a  sad  day  when  the  laws  of  States  such  as  Connecticut  require  more  stringent  stand- 
ards for  the  care  of  poodles  than  the  Federal  Government  proposes  requiring  for  nursing 
homes  caring  for  people' 

20  See  page  44  of  hearings  cited  in  footnote  5. 

21  Frogram  Regulation  Guide.  Medical  Services  Administration,  Department  of  Health, 
Education  and  Welfare.  PRG-10,  November  3,  1971,  p.  17. 
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3.  HEW's  Eesponsibility  to  Withhold  Federal  Funds  from 
Substandard  Facilities 

The  Secretary  of  HEW  is  required  to  insure  that  no  money  goes  to 
substandard  long-term  care  facilities,  more  specifically  to  those  homes 
which  do  not  fully  meet  state  standards.^^ 

In  response  to  this  requirement,  HEW  decided  to  accept  Medicaid 
certification  as  sufficient  evidence  that  the  certified  home  was  in  full 
compliance  with  State  standards. 

HEW  reasoned  that  nursing  homes  must  have  a  valid  State  license 
as  a  precondition  to  qualify  for  Medicaid.  If  a  nursing  home  qualifies 
for  Medicaid  funds,  HEW  contended  then  the  nursing  home  must 
be  in  conformity  with  State  standards.  With  this  rationale  HEW  did 
nothing  to  implement  this  amendment  which  had  placed  an  affirmative 
burden  upon  the  Secretary  to  insure  that  Federal  funds  did  not  go  to 
substandard  facilities. 

Senator  Moss  described  HEW's  interpretation  as  turning  a  duty 
and  requirement  of  the  Secretary  into  a  nonregulation. 

SUMMARY 

Although  the  Moss  amendments  were  enacted  in  1967  to  improve 
Medicaid  standards  for  skilled  nursing  care,  HEW  failed  to  develop 
effective  regulations.  More  than  30  months  elapsed  from  congressional 
enactment  until  final  regulations  were  published.  Perhaps  one  reason 
for  the  delay  is  that  Medicaid  was  not  adequately  staffed.  Between 
January  1966  and  January  1967,  more  than  122  people  and  40  man- 
years  of  labor  were  devoted  to  developing  standards  for  the  Medicare 
nursing  home  program.  By  contrast,  between  January  1968  and  Jan- 
uary 1969,  standards  for  the  much  larger  Medicaid  nursing  home  pro- 
gram were  entrusted  to  two  people  and  IV2  man-years  of  labor.^^ 

When  interim  standards  were  announced  they  were  viewed  as  "lower- 
ing standards  below  their  formal  level."  Only  strong  and  continued 
pressure  by  the  Congress  insured  that  realistic  standards  were  issued 
on  April  29,  1970.  Even  then,  many  important  provisions  of  the  law 
were  lost  in  implementation  by  HEW. 

In  short,  the  entire  history  of  the  Moss  amendments,  as  implemented 
by  HEW,  is  tragic.  It  is  a  history  of  the  selective  enforcement  of  the 
law  and  reflects  a  continued  contempt  for  the  mandates  of  Congress. 
Similarly,  even  a  cursory  examination  of  the  unified  Medicare-Medic- 
aid  standards  promulgated  by  HEW  in  January  1974  (see  pp.  45-51) 
reveals  a  grossly  inadequate  response  for  the  health  and  well-being 
of  thousands  of  nursing  home  patients. 

II.  LICENSING  THE  ADMINISTRATOR:  ROADBLOCK  TO 
ENFORCEMENT  OF  THE  KENNEDY  AMENDMENT 

In  1965,  the  Subcommittee  on  Long-Term  Care  found  that  large 
numbers  of  nursing  home  administrators  were  untrained.  Moreover, 
lack  of  licensure  requirements  varied  markedly  among  the  50  States, 
and  some  States  had  no  requirements  whatsoever. 

22  See  Aopendix  7  d.  149,  for  Memorandum  from  Elliot  Richardson  to  President  Nixon 
which  indicates  HEW's  recognition  of  this  responsibility. 

23  See  pages  635-36  of  hearings  cited  in  footnote  6. 

2<  Speech  by  Senator  Frank  E.  Moss  before  American  Association  of  Homes  for  the 
Aging,  November  17, 1969,  St.  Louis,  Mo. 
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Samuel  Levy,  Director  of  the  Massachusetts  State  nursing  home  li- 
censure program  reported  that  "Only  18  percent  had  completed  col- 
lege, 29  percent  were  high  school  dropouts ;  1  percent  had  no  formal 
education  at  all ;  and  of  these  administrators,  85  percent  supervised 
all  personnel  and  56  precent  supervised  nursing  care  directly." 

A  report  later  issued  by  a  Ralph  Nader  study  group  supplied  more 
specifics : 

The  regulations  of  13  States  in  1967  did  not  even  mention 
the  administrator,  and  those  of  10  others  did  nothing  more 
than  refer  to  him  iDy  title.  Twenty-eight  States  had  no  educa- 
tional training  or  experience  requirements  for  the  person 
holding  this  critical  position.  Only  14  States  required  the  ad- 
ministrator be  over  21  years  of  age,  only  22  specified  that  he 
be  in  good  physical  health,  and  only  19  made  the  point  that 
he  be  in  good  mental  health.  Only  nine  required  the  adminis- 
trator to  be  at  least  a  high  school  graduate  or  the  equivalent. 
Only  21  mentioned  that  he  be  of  good  moral  character  and 
only  nine  indicated  that  he  should  have  an  interest  in  the 
welfare  of  the  patients.^^ 

Senator  Kennedy  introduced  legislation  to  require  States  to  license 
nursing  home  administrators  after  hearings  revealed  examples  of 
absentee  ownership  in  many  States  and  the  possibility  of  criminal 
involvement  in  the  ownership  and  operation  of  chain  nursing  homes 
in  Massachusetts.  That  amendment  became  a  companion  to  the  Moss 
amendments.^'' 

The  Kennedy  amendment  requires  the  appointment  by  the  Stat« 
of  a  licensing  board  to  oversee  the  licensure  process.  These  boards  must 
include  "representatives  of  professions  and  institutions  concerned  with 
the  care  of  the  chronically  ill  and  the  infirm  aged  patients." 

The  implementation  of  this  section  of  the  law  brought  about  great 
controversy  in  the  field.  Nursing  home  administrators  sought  wide 
representation  on  these  boards,  if  not  outright  domination  and  control. 
To  nursing  home  administrators  this  was  logical.  Edward  C. 
Walker,  former  president  of  the  American  Nursing  Home  Association 
explained:  This  is  entirely  consistent  historically  when  one  points 
to  the  predominance  of  physicians,  pharmacists,  attorneys,  and  den- 
tists, and  so  forth,  on  their  own  State  licensure  boards." 

On  the  other  hand,  advocates  such  as  William  K.  Hutton,  executive 
director  of  the  National  Council  of  Senior  Citizens,  charged  that 
the  attempts  to  dominate  licensure  boards  "could  well  perpetuate 
abuses  the  nursing  home  licensure  program  was  designed  to  elimi- 
nate." 29  Mr.  Hutton  also  pointed  out  that  the  National  Advisory 
Council  on  Nursing  Home  Administration,  which  was  created  by  the 
Kennedy  amendment,  had  recommended  that  these  boards  not  have 
a  majority  of  any  one  profession. 

The  Social  and  Rehabilitation  Service  (SRS)  of  HEW,  at  the 
request  of  Mr.  Hutton,  prepared  a  fact  sheet  which  details  that  there 

25  Brian  D.  Sullivan  and  Robert  K.  Dyron.  Progress  Report  on  Nursing  Home  Adminis- 
trator Licensing  Under  Section  1908  of  the  Social  Security  Act  (Thesis  for  Yale  Law 
School.  March  15,  1970),  p.  2-3. 

^Nursing  Homes  for  the  Aged:  The  Agony  of  One  Million  Americans,  Task  Force 
Report  on  Nursing  Homes  (a  Nader  Task  Force).  1970,  p.  141^2. 

27  See  "Conditions  and  Problems  in  the  Nation's  Nursing  Homes",  Part  6,  Boston,  Mass., 
hearing,  Aug.  9,  1965,  p.  704;  see  also  Public  Law  92-248,  Section  236. 

28  Nursing  Homes,  August  1968,  p.  2. 

29  News  release  from  the  National  Council  of  Senior  Citizens,  September  21.  1970, 
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are  47  States  which  have  complied  with  the  licensure  law  and  estab- 
lished advisory  boards;  21  of  these  had  a  majority  of  nursing  home 
administrators. 

XIJRSING  HOME  ADMINISTRATOR  (NHA's)  LICENSING  BOARDS  WITH 
A  MAJORITY  OF  NURSING  HOME  ADMINISTRATORS  AS  MEMBERS, 
AS  SPECIFIED  IN  THE  LAW 


1.  Alabama   5  NHA's  of  9  members  until  July  1,  1975, 

then  7  of  11. 

2.  Colorado   5  NHA's  of  9  members. 

3.  Connecticut   5  NHA's  of  9  members. 

4.  Georgia   7  NHA's  of  13  members. 

5.  Idaho   3  NHA's  of  5  members. 

6.  lUinois   5  NHA's  of  7  members. 

7.  Iowa   5  NHA's  of  9  members. 

8.  Nevada   3  NHA's  of  5  members. 

9.  New  Mexico   4  NHA's  of  5  members. 

10.  New  York   6  NHA's  of  11  members. 

11.  North  Carolina   3  NHA's  of  5  members  (and  nonvoting 

member  ^) . 

12.  North  Dakota   5  NHA's  of  9  members. 

13.  Ohio   At  least  4  NHA's  of  7  members.^ 

14.  Oklahoma   7  NHA's  of  9  members. 

15.  South  Dakota   4  NHA's  of  5  members.^ 

16.  Tennessee   6  NHA's  of  9  members. 

17.  Texas   5  NHA's  of  9  members. 

18.  Vermont   6  NHA's  of  9  members. 

19.  Virginia   4  NHA's  of  7  members. 

20.  Washington   6  NHA's  of  9  members. 

21.  Wyoming   3  NHA's  of  5  members. 


1  Ohio — the  board  as  appointed  has  5  nursing  home  administrators  out  of  7  members. 
-  South  Dakota — 1  nurse  who  is  administrator  or  director  of  nursing  services  in  a 
nursing  home  (appointed  a  nursing  home  administrator  with  a  R.N.  degree). 
Source  :  Social  and  Rehabilitation  Service.  HEW,  Aug.  29,  1970. 

After  surveying  the  data  supplied  by  the  Social  and  Rehabilitation 
Service,  ]Mr.  Hutton  later  charged  that  nursing  home  operators  in  29 
States  were  in  a  position  to  dominate  State  boards.  And  in  another 
13  States,  administrators  could  dominate  their  boards  with  the  assist- 
ance of  one  other  member  who  might  have  a  financial  interest  in  nurs- 
ing homes.  In  testimony  before  the  Senate  Finance  Committee,  he 
asked  for  a  clarification  amendment,  emphasizing  the  need  for  public 
represent  ation.^° 

At  the  May  7.  Trends  in  Long-Term  Care  hearing.  Frank  C.  Frantz, 
then  Chief  of  the  Office  of  Xursing  Home  Programs,  Medical  Services 
Administration,  was  asked  to  give  his  view  of  congressional  intent 
when  the  Kennedy  amendment  was  enacted.  He  had  served  on  the  st-aff 
of  the  Senate  Special  Committee  on  Aging  and  helped  to  draft  and 
guide  the  legislation  through  the  Congress.  He  replied : 

The  historical  context  is  that  even  at  that  time  when  the  bill 
was  in  its  formative  stage  we  were  hearing  the  argument  about 
doctors  licensing  themselves  and  pharmacists  licensing  them- 
selves and  so  on  and  why  not  us  ?  We  did  not  think  that  this 
was  a  valid  analogy.  We'^did  not  think  that  nursing  home  ad- 
ministration was  an  established  body  of  knowledge  which  was 
the  exclusive  province  of  the  practitioners.  Indeed,  in  order  to 


^  See  source  quoted  In  footnote  29. 
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establish  it  as  a  body  of  knowledge,  it  needed  the  contribution 
of  a  large  number  of  other  representatives  of  the  health  and 
health  service  professions. 

So,  in  effect,  this  language  "representative  of  professionals 
and  institutions  is  concerned  with  the  care  of  the  chronically 
ill"  represented  the  sponsor's  (Senator  Kennedy)  decision  on 
that  argument."^ 

In  December  1970,  the  Nader  Task  Force  report  was  extremely 
critical  of  HEWs  implementation  of  this  amendment.  Particularly, 
the  report  challenged  the  decision  of  outgoing  Administrator  of  the 
Social  and  Rehabilitation  Service,  Mary  Switzer,  who  had  rejected 
the  advice  of  the  National  Advisory  Council  on  Nursing  Home  Ad- 
ministration and  had  allowed  the  State  licensure  boards  to  be  domi- 
nated by  administrators.^^  ^he  National  Council  of  Health  Care  Serv- 
ice, representing  some  of  the  larger  nursing  home  chains,  concurred 
in  this  conclusion  of  the  Nader  report.  They  recommended  that  the 
Federal  Government  establish  minimum  standards  for  licensure,  rath- 
er than  leaving  matters  to  the  States.  With  specific  Federal  standards, 
the  council  contended  that  the  question  of  the  domination  of  the  boards 
would  be  moot.  Moreover,  Federal  standards  would  facilitate  reciproc- 
ity between  the  various  States  as  far  as  licensure  of  administrators.^^ 

In  1971,  Senator  Moss  wrote  to  John  Twiname,  Administrator  of  the 
Social  and  Rehabilitation  Service,  restating  his  belief  that  the  li- 
censure boards  should  not  be  dominated  by  any  one  group.  He  recalled 
the  admonition  of  Senator  Stephen  M.  Young  of  Ohio  who  said,  "Li- 
censing of  nursing  homes  by  operators  is  as  good  as  regulation  of 
saloons  by  bartenders."  As  a  result,  preliminary  and  corrective  reg- 
ulations were  announced  in  September  1971.  They  specified  that  the 
boards  could  not  be  dominated  by  any  one  group. 

Amid  rumors  that  the  September  regulations  would  then  be  with- 
drawn, Senator  Moss,  in  October  1971,  informed  then  HEW  Under 
Secretary  J ohn  Veneman  of  his  concern. 

Final  regulations  were  announced  on  May  28, 1972,  requiring  repre- 
sentation of  all  health  professionals  on  the  boards  and  no  domination 
by  any  one  profession. 

The  controversy,  however,  was  not  settled.  The  American  Nursing 
Home  Association  threatened  to  sue  to  restore  the  administrator-domi- 
nation pattern.  The  June  1972  edition  of  Modern  Nursing  Homes  re- 
ports a  May  7, 1972,  meeting  between  Eleanor  Baird,  then  president  of 
the  American  College  of  Nursing  Home  Administrators,  and  a  "very 
important"  but  otherwise  unnamed  person  in  HEW.  The  HEW  repre- 
sentative counseled  the  college  to  "seek  relief  in  a  legal  brief  to  HEW 
Secretary  Richardson."  The  unnamed  person  suggested  this  action 
"might  well  result  in  the  nullification  of  the  no-majority  rule." 

In  June  1972,  a  suit  was  brought  in  the  U.S.  District  Court  for 
Northern  Florida  by  the  American  College  of  Nursing  Home  Adminis- 
trators, The  American  Nursing  Home  Association,  The  State  of 

31  Page  641  of  hearings  cited  in  footnote  6. 

32  Pages  152-53  of  report  cited  in  footnote  26. 

33  Pages  972-73  of  hearing  cited  in  footnote  2. 

3*  'Conditions  and  Problems  in  the  Nation's  Nursing  Homes",  Part  2.  hearing  by  the 
Subcommittee  on  Long-Term  Care,  Cleveland.  Ohio,  February  15,  1965,  p.  132. 
35  Modern  Nursing  Home,  Mav  1972,  p.  29  :  and  June  1972,  p.  72. 
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Florida,  the  Florida  board  of  nursing  home  examiners,  the  National 
Association  of  Boards  of  Examiners  of  Nursing  Home  Administrators 
and  the  Florida  Nursing  Home  Association. 

The  suit  against  then  Secretary  Elliot  Richardson  charged  that  the 
regulations  encroached  on  the  rights  of  the  States  to  determine  licen- 
sure composition  of  the  boards,  and  violated  congressional  intent. 
Plaintiffs  objected  particularly  to  part  of  the  regulations  which  classi- 
fied individuals  with  "direct  financial  interest"  in  a  nursing  home  as 
being  a  nursing  home  representative,  not  a  public  representative. 

On  March  29,  1973,  Senator  Kennedy  wrote  to  newly  appointed 
HEW  Secretary  Caspar  Weinberger  explaining  that  congressional 
intent  required  that  the  boards  reflect  representation  of  all  profes- 
sionals and  institutions  concerned  with  the  care  of  the  aged.  He  felt  it 
was  essential  that  the  public  have  representation  on  such  boards  and 
that  there  be  no  domination  of  these  boards  by  the  nursing  home  asso- 
ciations, their  surrogates  or  by  any  other  group.  The  following  is  part 
of  the  answer  to  his  letter : 

The  Federal  District  Court  granted  the  Secretary's  motio  * 
for  summary  judgment  but  the  nursing  home  associatior  s 
filed  notice  of  appeal.  Final  resolution  of  this  issue  is  fir 
from  over.^^ 

SUMMARY 

The  chronology  of  the  enactment  of  the  Kennedy  amendment  and  its 
implementation  in  regulation  form  are  indicative  of  the  early  inaction 
and  vacillation  of  HEW.  Only  through  the  most  vigilant  efforts  were 
the  sponsors  of  the  amendment  and  other  consumer  advocates  success- 
ful in  getting  appropriate  regulations  announced  by  HEW.  The  suit 
by  the  American  Nursing  Home  Association  may  be  a  significant 
impediment  to  enforcement. 

Still  it  is  to  HEW's  credit  that  the  Department  did  make  a 
vigorous  defense  of  its  regulations  in  the  Florida  District  Court. 
It  remains  to  be  seen  whether  the  defense  will  continue  as  the 
case  winds  its  way  through  the  appeals  process.  It  also  remains 
to  be  seen  if  HEW  will  insist  on  the  enforcement  of  this  regulation. 

It  is  clear  that  nursing  home  professionals  are  not  content  with 
equal  representation  on  the  licensure  boards — ^they  insist  on  domina- 
tion. The  associations  are  most  concerned  with  the  part  of  the  regula- 
tions which  classify  anyone  with  a  direct  financial  interest  in  a  nursing 
home  as  a  representative  of  the  nursing  home  industry  for  purposes  of 
membership  on  the  licensure  boards. 

The  intimate  relationship  of  some  professions  with  nursing  homes 
should  be  sufficient  to  bar  them  from  qualifying  as  "public  representa- 
tives" on  the  licensure  boards.  But  when  such  individuals  have  a  direct 
financial  interest  in  nursing  homes  as  well  as  a  professional  connection, 
the  conflict  of  interest  is  too  great  to  permit  them  to  represent  the 
public.  By  insisting  on  the  contrary,  the  nursing  home  profession 
has  placed  its  own  concerns  above  that  of  the  public. 


3«See  Appendix  3.  p.  118,  for  letter  of  April  23,  from  HEW  Acting  Secretary  Frank 
Carlucci  to  Senator  Edward  M.  Kennedy. 
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III.  NURSING  HOME  INSPECTIONS: 
"A  NATIONAL  FARCE" 

The  early  hearings  of  the  subcommittee  documented  the  great  varia- 
tion in  State  enforcement  procedures.  Time  and  again,  witnesses  said 
that  standards  were  not  enforced  for  certain  specific  reasons : 

•  Enforcement  meant  the  closure  of  facilities,  alread}^  in  short 
supply,  with  no  place  to  put  the  dispossessed  patients.^^ 

•  States  have  few  weapons  other  than  the  threat  of  license  revoca- 
tion to  bring  a  home  into  compliance.^^ 

•  The  license  revocation,  itself,  was  of  very  little  use  because  of 
protracted  administrative  or  legal  procedures  required.^^ 

•  Even  if  the  revocation  procedure  was  implemented,  judges  were 
reluctant  to  close  a  facility  when  the  operator  claimed  that  the 
deficiencies  were  being  corrected.*^ 

•  Nursing  home  inspections  generally  are  geared  to  surveying  the 
physical  plant  rather  than  assessing  the  quality  of  care. 

Much  the  same  arguments  can  be  made  today,  despite  the  Moss 
amendments  of  1967  and  the  much  publicized  Nixon  ''reforms" 
launched  in  1971.  (These  reforms  are  discussed  in  detail  in  part  6 
of  this  report.) 

For  all  the  talk  of  uniform  minimum  standards,  enforcement  is 
still  haphazard,  fragmented  and  generally  inadequate.  The  States  li- 
cense nursing  homes  and  inspect  them  in  accordance  with  their  own 
licensure  laws;  the  same  State  people  conduct  Medicaid  and  Medicare 
inspection  {using  Federal  criteria) ,  certifying  facilities  for  participa- 
tion in  these  programs.  There  has  always  been  great  disparity  in  the 
manner  of  this  enforcement,  made  only  worse  by  the  continued 
inconsistency  of  directions  from  Washington. 

The  degree  to  which  standards  are  not  enforced  led  former  Con- 
gressman David  Pryor  of  Arkansas  to  denounce  the  nursing  home 
inspection  system  in  the  United  States  as  "a  national  farce."  Both 
Pryor  and  the  Nader  Task  Force  on  Nursing  Home  Problems  con- 
cluded that  80  percent  of  the  nursing  homes  in  the  United  States 
did  not  meet  minimum  standards.*^^  Many  other  studies  indicate 
similar  conditions. 

The  General  Accounting  Office  in  its  May  28,  1971  audit  found  50 
percent  of  the  nursing  homes  it  surveyed  in  Oklahoma,  New  York, 
and  Michigan  to  be  in  violation  of  Medicaid  standards  for  nursing 
staif ,  physician  visits,  and  fire  safety .^^ 


37  "Conditions  and  Problems  in  the  Nation's  Nursing  Homes",  Part  1.  hearing  by  the 
Subcommittee  on  Long-Term  Care,  Indianapolis,  Indiana,  February  11,  1965.  p.  22.  testi- 
mony of  W.  Dean  Mason  ;  testimony  of  Thomas  Karsell,  p.  33  ;  testimony  of  Albert  Kelley, 
p.  38. 

88  "Conditions  and  Problems  in  the  Nation's  Nursing  Homes",  Part  3.  hearing  by  the 
Subcommittee  on  Long-Term  Care,  Los  Angeles.  California,  February  17,  1965.  p.  211. 

3»  Testimony  of  Clifton  Cole,  see  page  233  of  hearing  cited  in  footnote  38. 

*^  "Conditions  and  Problems  in  the  Nation's  Nursing  Homes,  Part  5,  hearing  by  the 
Subcommittee  on  Long-Term  Care,  New  York,  August  2-3,  1965,  p.  399,  testimony  of  Dr. 
Alonzo  Yerby. 

«  Congressional  Record,  August  3,  1970,  p.  H  7620. 

Congressional  Record,  August  3.  1970.  p.  H7620,  see  also  "Trends  in  Long-Term  Care", 
part  11,  p.  878.  hearings  by  the  Subcommittee  on  Long-Term  Care,  Washington,  D.C., 
December  17.  1970. 

42  ProMems  in  Providing  Proper  Care  to  Medicaid  and  Medicare  Patients  in  Skilled 
Nursing  Homes,  report  of  the  U.S.  General  Accounting  Office,  May  28,  1971. 
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The  Lieutenant  Governor  of  Wisconsin  found  51  out  of  the  99  nurs- 
;  ing  homes  in  Milwaukee  had  serious  violations  of  standards,  confirm- 
i    ing  a  previous  investigation  by  the  Milwaukee  Journal.*^ 

In  its  hearings  in  Illinois,  this  subcommittee  heard  from  the  Chicago 
Board  of  Health  that  "45  percent  of  the  nursing  homes  in  the  city 
would  need  vast  improvements  to  conform  to  standards."    The  Coot 
County  Board  of  Health  testified  that  50  percent  of  its  100  nursing 
:    homes  were  substandard.^^  Finally,  the  Illinois  State  Department  of 
I    Health  testified  that  50  percent  of  the  nursing  homes  in  the  State 
;|    had  serious  violations.*^ 

More  recent  studies  show  the  same  pattern. 

The  November  1,  1973,  Neio  Yorh  Times  described  the  State's  in- 
I  spection  of  104  long-term  care  facilities  in  New  York  City.  The  State 
j  health  department  reported  "serious  operating  deficiencies"  in  nearly 
I    two-thirds  (66)  of  the  homes  surveyed.*^ 

Late  in  1971  the  Department  of  iSealth,  Education,  and  Welfare  did 
I    its  own  survey  of  Medicaid  nursing  homes.  As  a  result.  Secretary 

I  Kichardson  reported  to  the  1971  ^Vhite  House  Conference  on  Aging 
f    that  38  States  were  out  of  compliance  with  Federal  standards  and 

were  threatened  with  a  loss  of  Federal  funds. 

The  HEW  report  concluded  that  in  the  majority  of  States 
Title  19  standards  were  not  being  effectively  applied  or  enforced.*^ 

At  an  October  1971  hearing.  Under  Secretary  of  HEW,  John  Yene- 
man,  was  questioned  by  Senator  Moss  as  to  the  number  of  nursing 
homes  in  violation  of  standards.  Mr.  Veneman  answered  by  quoting 
the  GAO  audit  above  to  the  effect  that  50  percent  were  substandard 
nationally ;  he  noted  that  there  would  be  great  variation  from  State  to 

II  State  and  that  some  States  would  probably  have  a  higher  rate  of 
"  noncompliance.^^ 

The  subcommittee  also  learned  that  74  percent  of  the  nursing  homes 
participating  in  Medicare  programs  were  certified  with  deficiencies. 
HEW  statistics  indicate  that  over  70  percent  of  the  Medicare-certified 
facilities  had  deficiencies  from  1968  through  1971.^^ 

Under  Secretary  Veneman  stated  that  the  "reliance  on  State 
enforcement  machinery  had  led  to  widespread  nonenforcement 
of  Federal  standards,^^ 
I  Further  evidence  of  lax  enforcement  is  illustrated  by  the  num- 
ber of  nursing  homes  that  have  been  formally  closed  by  various 
States.  The  subcommittee,  in  its  1971  Illinois  hearings,  learned 
that  three  nursing  homes  in  10  years  were  closed  by  legal  action, 
despite  repeated  violations  and  the  admission  by  the  health 
department  that  over  50  percent  of  the  facilities  did  not  meet 
minimum  standards.^^ 


*3  Nvrsing  Home  Invesigation,  renort  by  Lt.  Governor  Martin  J.  Schreiber  to  Gov- 
ernor Patrick  J.  Lucey.  December  8,  1971. 

*4 'Trends  in  Long-Term  Care",  Part  12,  hearing  by  the  Subcommittee  on  Long-Term 
Care.  Chicago.  Illinois.  April  2.  1971.  p.  1124. 

*5  Pages  10.37  and  1049  of  hearing  cited  in  footnote  44. 

46  pag^e  1058  of  hearing  cited  in  footnote  44. 

<7  New  York  Times,  November  1.  1973.  p.  47. 

*^  Page  2039  of  hearing  cited  in  footnote  18.  See  also  pages  1977  and  2023. 

«  Page  1980  of  hearing  cited  in  footnote  18. 

^  See  Chart  on  page  1982  of  hearing  cited  in  footnote  18. 

^  Page  1976  of  b€aring  cited  in  footnote  18. 

^  Pages  1065  and  1058  of  hearings  cited  in  footnote  44. 
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In  January  1974,  HEW  released  the  result  of  its  study  of  nursing 
home  fire  safety.  With  respect  to  the  Nation's  7,318  skilled  nursing 
facilities  (SNFs)  the  report  notes:  "There  were  4,307  SNF's  certified 
with  deficiencies  (59  percent  of  total).  Of  these,  1,199'  or  27.8  percent 
had  incomplete  or  no  plans  of  correction  in  the  file." 

In  part,  the  report  concludes  that  there  are  serious  administrative 
problems  in  the  survey  and  certification  process. 

In  Illinois  and  elsewhere.  State  officials  explained  that  many  homes 
closed  "voluntarily"  were  actually  closed  under  State  pressure.  Senator 
Moss  noted  that  unless  there  was  some  formal  public  action  by  the 
State  there  was  no  available  measure  of  State  pressure.  It  would  be 
impossible  to  distinguish  between  those  homes  closing  for  economic 
reasons  or  at  the  insistence  of  a  local  health  department. 

In  Florida,  there  were  137  closings  between  1964  and  1970  and  24 
revocations  by  the  State.^*  As  of  1970,  there  were  no  formal  revocations 
but  about  100  voluntary  closings  in  Maryland.^^  New  York  showed  210 
voluntary  closings,  about  20  administrative  hearings  but  only  2  direct 
closings  as  of  1970.^^  In  Minnesota,  there  were  three  formal  closings 
from  1954  to  January  1972." 

The  statistics  and  studies  just  mentioned  are  not  meant  to  be  all 
inclusive,  but  are  listed  to  give  some  dimension  of  the  meager  enforce- 
ment efforts.  The  following  section  seeks  to  examine  why  the  enforce- 
ment procedure  has  not  worked. 

A.  FAILUEE  TO  ACT  ON  INSPECTIONS 

Following  the  1970  Salmonella  (food  poisoning)  epidemic  which 
claimed  25  lives  in  a  Baltimore  nursing  home,  the  State  of  Maryland 
convened  a  blue-ribbon  panel  to  investigate  the  facts  and  suggest  im- 
provements in  the  State's  system  of  inspection.  The  panel — chaired 
by  the  Rev.  Joseph  Sellenger,  dean  of  Loyola  University  in  Balti- 
more— concluded  that  the  inspection  and  enforcement  system  was 
greatly  at  fault.  The  following  is  taken  from  the  panel's  October 
1970  report: 

It  has  become  evident  from  this  investigation  that  mech- 
anisms for  licensing  and  inspection  of  nursing  homes,  while 
superficially  appearing  thorough  and  penetrating,  are  inade- 
quate in  Maryland. 

While  on  paper  the  rules  for  licensure  and  the  criteria  for 
inspection  seem  reasonable  and  thorough,  there  was  abundant 
evidence  at  the  hearing  (on  the  salmonella  deaths)  that  in- 
spections were  infrequent,  that  nursing  homes  generally  knew 
when  they  were  to  take  place,  that  inspection  reports  were 
sometimes  in  conflict  with  one  another,  and  that  violations  air 
most  never  resulted  in  revocation  of  licensure. 


53  See  Washington  Post,  January  11,  1974,  p.  A9.  See  also  :  Enforcement  of  Life  Safety 
Code  Requirements  in  Skilled  Nursing  Facilities,  January  1974,  Report  of  Office  of 
Nursing  Home  Aifairs.  P.H.S.  Dept.  of  HEW. 

54  "Trends  in  Long-Term  Care".  Part  2,  hearing  by  the  Subcommittee  on  Long-Term  Care, 
St.  Petersburg,  Florida.  January  9,  1970,  p.  176. 

55  "Trends  in  Long-Term  Care",  Part  10,  hearing  by  the  Subcommittee  on  Long-Term 
Care,  Washington,  D.C.,  December  14,  1970.  p.  814-15. 

58  Memorandum  of  July  22.  1971  from  Dr.  George  Warner,  Director.  Bureau  of  Long- 
RT^J^^^^'  Loudon.  «J^ew  York  Department  of  Health. 

Care  Facilities  aosed  Following  Formal  License  Revocation  Hearings,  The  Schedul- 
,M  ^L^" ,    Hearings  or  Other  Legal  Action  Involved,  With  the  Dates  of  Closure  or  Reclas- 
smcation  ,  document  provided  to  Subcommittee  from  Division  of  Hospital  Services,  Min- 
nesota Department  of  Health,  December  15,  1971. 
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Indeed  our  panel  felt  at  certain  points  in  the  testimony  that 
inspections  were  a  bureaucratic  ritual  carried  out  in  a  fashion 
which  led  to  a  tidy  series  of  papers  which  were  duly  filed  as 
evidence  of  accoTnplishment  rather  than  signals  for  action,^^ 
(Emphasis  added.) 

j  I  These  paragraphs  confirm  several  conclusions  the  subcommittee  has 
reached  about  inspections  throughout  the  country : 

1.  Inspections  Intrequent 

The  Lieutenant  Governor's  report  to  the  Governor  of  Wisconsin  on 
nursing  home  problems  declares  that  nursing  homes  sometimes  go  a 
|i  full  year  without  inspection. Of  12  homes  surveyed  in  Minnesota  by 
I'  HEW  in  their  test  of  conformity  with  Federal  and  State  regulations, 
1  the  last  date  of  inspection  could  not  be  found  in  seven  homes  and  the 
jj  fire  safety  inspections  in  four  homes  were  a  year  to  4  years  old.^°  It 
is  also  true  that  some  homes  are  overinspected. 

2.  Shortages  in  Staffing 

Following  subcommittee  hearings  in  Illinois  and  Minnesota,  the 
number  of  inspectors  was  raised  from  18  to  29  in  Illinois  and  from  8  to 
38  in  Minnesota.   In  each  case,  the  State's  health  department 

i  claimed  it  did  not  have  enough  people  to  do  the  job.®^  In  19Y1,  there 
were  two  people  assigned  to  visit  136  nursing  homes  in  Utah.  These 

J  same  officials  are  in  charge  of  monitoring  care  in  hospitals,  residential 
care  facilities,  and  other  health  care  institutions  in  the  State. ®^ 

3.  Advance  Notice  of  Inspection  is  Given 

Advance  notice  prior  to  inspection  was  documented  in  Minnesota, 
Illinois,  Florida,  and  Maryland.  The  practice  is  apparently  fairly 
common  nationwide.  There  is  little  doubt  that  it  undermines  effective 
inspections.^^ 

4.  Inspections  as  Bureaucratic  Rituals 

The  subcommittee  received  evidence  that  inspections  in  many  States 
are  cursory  or  pro  forma.  Some  inspectors  felt  their  work  was  com- 
plete upon  filling  out  the  forms.  In  addition,  little  followup  action  is 
taken  when  inspectors  write  negative  reports  and  recommend  closings 
or  other  discipline.  Friendly  relationships  between  the  inspector  and 
the  inspected,  are  also  reported. 

58  Report  of  an  Investigation  into  the  Salmonella  Epidemic  at  Gould  Convalesarium  in 
Baltimore,  Maryland,  by  the  Board  of  Inquiry  appointed  by  the  Secretary  of  Health  and 
Mental  Hygiene  of  Maryland,  October  27,  1970,  p.  23. 

®  See  source  cited  in  footnote  43. 

^  Letter  of  November  8,  1971,  from  Elwood  Sienicki  (writing  for  Social  and  Rehabilita- 
tion Services  Regional  Commissioner  Donald  Simpson)  to  Morris  Hursh.  Commissioner, 
Minnesota  Department  of  Public  Welfare.  See  also  Bt.  Paul  Pioneer  Press,  December  2.  1971. 

81  Page  1055  of  hearing  cited  in  footnote  44.  See  also  "Trends  in  Long-Term  Care", 
Part  19A,  hearing  by  the  Subcommittee  on  Long-Term  Care,  Minneapolis-St.  Paul,  Min- 
nesota, November  29.  1971,  p.  2173. 

«2Dr.  Bruce  Walter,  Deputy  Director,  Utah  Department  of  Medical  Services,  quoted  In 
1970  report  prepared  by  the  Utah  Nursing  Home  Association. 

«3  Page  184  in  hearing  cited  in  footnote  54.  See  also  page  2114  of  hearing  (Part  19A) 
cited  In  footnote  61. 
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5.  The  Recommendations  of  the  Inspectors  Ignored 

However,  there  are  many  instances  in  subcommittee  files  where  in- 
spectors have  recommended  disciplinary  action  or  even  closing  only 
to  be  overruled  bj  home  office  personnel.  In  two  cases  where  the  in- 
spectors told  their  story  to  a  newspaper  and  to  this  subcommittee, 
disciplinary  action  was  taken  not  against  the  homes  but  against  the 
inspectors  for  "making  trouble." 

Following  the  subcommittee's  hearings  in  Chicago,  the  Cook  County 
Department  of  Public  Health  (which  cooperated  with  the  subcommit- 
tee) was  stripped  of  all  its  enforcement  responsibilities.  This  is  true 
even  though  witnesses  testified  at  subcommittee  hearings  that  the 
county  had  been  doing  the  most  effective  job  of  inspection  in  the 
State.«* 

In  Milwaukee,  two  nursing  home  inspectors  had  to  file  an  appeal 
in  the  circuit  court  to  force  the  State  Department  of  Health  and  Social 
Services  to  restore  "satisfactory"  ratings  to  their  personnel  files.  The 
two  inspectors  were  given  unsatisfactory  ratings  after  the  Milwaukee 
Sentinel  carried  a  series  on  nursing  home  conditions.  The  Sentinel 
charged  that  43  out  of  the  99  homes  in  Milwaukee  County  had  serious 
violations  that  jeopardized  patient  safety.  As  previously  mentioned,  the 
Lieutenant  Governor's  report  confirmed  the  Milwaukee  Sentinel  story, 
showing  51  out  of  99  homes  in  the  county  with  serious  violations. 

The  loss  of  satisfactory  ratings  had  significant  effects  on  the  inspec- 
tors, including  the  denial  of  merit  increases.  All  this  occurred,  although 
the  two  inspectors  had  excellent  past  records. 

6.  The  Fragmentation  or  Responsibility  for  Inspection 

In  many,  if  not  most  States,  the  regulatory  system  boils  down 
to  this :  a  home  is  licensed  and  inspected  by  one  agency,  paid  by 
a  second  agency,  and  assigned  residents  by  a  third.  In  most  cases 
a  fourth  agency  institutes  a  legal  proceeding  to  close  a  home. 

This  system  almost  insures  that  homes  with  violations  can  continue 
to  operate.  Lack  of  interdepartmental  communication  often  results  in 
one  agency  trying  to  close  a  facility  while  another  agency  is  sending 
it  more  patients.^® 

7.  Inspections  Emphasize  the  Physical  Plant  Rather  Than 

Patient  Care 

The  most  common  criticism  of  inspections  received  by  the  subcom- 
mittee is  that  inspectors  are  more  concerned  with  the  physical  plant 
and  less  with  the  quality  of  patient  care.^^  In  reality,  there  are  at  least 
four  major  components  of  the  inspection  system,  the  sanitation  and  the 


^  "Trends  in  Long-Term  Care",  Part  15.  hearing  by  the  Subcommittee  on  Long-Term 
Care.  Chicago,  Illinois,  September  14.  1971.  p.  1476. 

«5  Milwaukee  Sentinel,  November  22,  1971,  Part  1,  p.  24. 
^  See  p.  H7620  of  source  cited  in  footnote  41. 

^  See  for  example  testimony  of  Dr.  Neil  Solomon  in  "Trends  in  Long-Term  Care", 
Part  9,  hearing  by  Subcommittee  on  Long-Term  Care.  Washington,  D.C.,  August  19,  1970, 
p.  740,  and  "Grand  Jury  Says  Inspectors  Pav  Too  Much  Attention  to  Details,  Too  Little 
To  Care",  Modern  Nursing  Home,  September  1972,  p.  24. 
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environment,  meals,  fire  safety,  and  patient  care.  In  many  States, 
there  is  a  separate  inspector  for  sanitation,  meal  planning,  fire  safety, 
and  patient  care.  With  this  approach,  there  would  be  four  separate 
inspections  during  the  year  if  standards  were  being  enforced  with  each 
inspector  concerned  with  different  requirements.^^ 

8.  Fragmextatiox  by  Geographic  axd  Political  Respoxsibility 

There  is  yet  another  possible  layer  to  this  bureaucratic  tangle.  There 
may  be  county  and  city  responsibility  for  inspection  of  one  or  several 
standards.  State  responsibility  usually  overlaps  the  other  two. 

9.  State  Respoxsibility  for  Federal  Inspections 

Despite  Federal  reimbursement  for  almost  50  percent  of  the  Nation's 
entire  nursing  home  bill,  HEW  does  almost  none  of  the  inspection. 
The  States  have  had  the  responsibility  in  the  past  and  they  continue 
to  have  such  responsibility  under  the  Nixon  announcements  of  June 
and  August  1971  and  the  proffered  1974  "reforms." 

This  means  that  on  top  of  the  bureaucratic  layers  evident  in 
previous  paragraphs,  these  same  State  inspectors,  in  addition  to 
their  own  licensure  and  conformity  inspections,  will  continue  to 
conduct  Federal  inspections  under  Medicare  (skilled  nursing 
homes)  and  under  Medicaid  (both  skilled  homes  and  intermediate 
care  facilities). 

Curiously  recent  HEW  efforts  to  implement  President  Nixon's  plan 
to  eliminate  substandard  nursing  homes,  continued  full  responsibility 
for  inspections  on  the  shoulders  of  the  States.' ° 

Witnesses  before  the  subcommittee  have  argued  that  full  reliance  on 
State  enforcement  will  never  work  under  the  present  system.  They 
urge  a  program  of  Federal  inspection  and  direct  Federal  responsi- 
bilitv  for  enforcement,  in  lieu  of  "giving  the  States  a  blank  check." 

On  May  10,  1970,  the  office  of  the  Maryland  Secretary  of  Health 
and  Mental  Hygiene  issued  a  press  release  in  which  Dr.  Neil  Solomon 
forcast  a  Medicaid  surplus  of  $565,000  which  he  attributed  to  "cost- 
cutting"  and  "up-to-date  techniques." 

An  audit  later  requested  by  Senator  Moss  (after  the  outbreak  of  a 
Salmonella  epidemic  in  Baltimore)  in  December  revealed  that,  con- 
trary to  law,  only  two  Medicaid  audits  (of  two  Medicaid  homes)  had 
beeii  performed  by  the  State  of  Maryland  from  1967  through 
1969.  despite  the  fact  that  Maryland  uses  a  reasonable  cost  reimburse- 
ment formula  for  Medicaid  (which  means  it  reimburses  administrators 
for  what  they  spend  plus  a  10  percent  profit  up  to  a  maximum  amount 
of  $18  a  day  for  skilled  nursing  care;  hence  the  importance  of  varify- 
ing  costs). 


^  See  testimony  of  Dr.  Matthew  Tayback  In  hearing  cited  in  footnote  55. 
»  Page  1976  of  hearing  cited  in  footnote  18. 

See  Part  6  of  this  Report. 
^  Page  898  of  hearing  cited  in  footnote  2. 

"  Washington  Post,  May  10.  1970.  ^     «  i 

73  Page  807  of  hearing  cited  in  footnote  55.  An  audit  by  the  HEW  audit  agency  for  fiscal 
year  1967  through  fiscal  vear  1969  revealed  that  the  State  of  Maryland  overpaid  Maryland 
nursing  homes  by  some  $4.8  million.  See  Modern  Nursing  Home,  September  19/0,  p.  24c. 
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10.  The  "Impossibility"  of  Closing  a  Home  and  the  Lack  of 

Disciplinary  Options 

Most  States  cannot  act  against  a  substandard  home  except  through 
lengthy  (and  costly)  formal  procedures  for  license  revocation  or  for 
closing.  Why  are  there  no  other  disciplinary  options  ?  Generally,  the 
State  legislatures  which  write  the  State  statutes  have  not  provided  for 
other  enforcement  tools.  Several  actions  by  the  State  departments  of 
health  have  been  challenged  in  court.  Unsuccessful  suits  have  even  been 
brought  challenging  the  right  of  the  State  to  remove  patients  once 
they  have  been  placed  in  a  particular  home  or  challenging  the  States 
right's  to  cut  off  funds.  Every  State  enforcing  statute  is  different. 
Some  provide  for  injunctive  relief  which  can  only  be  brought  in 
extraordinary  cases — when  the  State  can  show  immediate  or  irrepara- 
ble injury.  Attempts  have  been  made  in  several  States  to  increase  the 
courses  of  action  available. 

Why  are  so  few  homes  closed  ?  For  one  reason.  State  personnel  are 
not  prepared  to  deal  with  the  relocation  of  patients.  "T\Tiere  will  we 
put  them?"  was  the  common  cry  by  State  officials. The  refusal  of 
many  homes  to  accept  welfare  patients  compounds  the  problem.  In 
short,  many  officials  rationalize  that  a  poor  nursing  home  is  better  than 
putting  people  in  the  street.  Kenneth  C.  Eymann,  editor  of  Profes- 
sional Nursing  Homes  in  the  September  1964  issue,  disagrees : 

This  is  about  the  same  as  saying  if  you  are  starving  to 
death,  even  poison  is  better  nourishment  than  nothing  at  all. 

In  these  enlightened  times  it  is  appalling  that  such  a  philoso- 
phy can  exist. 

The  Illinois  Department  of  Health,  for  one,  conceded  that  beds  could 
be  found  if  it  decided  to  close  down  5  percent  of  its  nursing  home  beds. 

The  report  to  the  Governor  of  Michigan  on  nursing  home  problems 
states  the  problem  in  another  way : 

This  enforced  wholesale  movement  of  patients  can  cause 
great  inconvenience  and  actual  physical  harm  to  these  pa- 
tients. Thus,  revocation  of  license  adversely  affects  the  very 
people  the  Government  seeks  to  secure.  For  this  reason  alone, 
revocation  of  license  must  be  used  only  in  severe  situations 
when  correction  of  facility  inadequacies  is  demonstrably  not 
forthcoming  and  the  potential  harm  to  the  patients  if  allowed 
to  stay  in  the  facility  persisting  in  those  uncorrected 
deficiencies.''^ 

This  comment  provides  good  perspective.  States  need  enforce- 
ment tools  short  of  formal  legal  procedures  which  are  protracted 
and  expensive.  The  closure  of  a  home  should  be  an  item  of  last 


Minnesota  Statutes  1971,  Chapter  144.653,  provides  for  Issuance  of  "correction  or- 
ders" after  inspection  where  regulations  are  violated.  If.  upon  reinspectlon.  violations 
are  still  present,  a  fine  of  up  to  .$250  for  each  deficiencv  can  be  levied.  See  also  Minnesota 
Statutes  1971,  Chapter  144.651  for  "Patients  of  health  care  facilities  ;  bill  of  rights".  In 
late  1971,  Wisconsin  revised  their  regulations  for  nursing  home  enforcement  procedures. 
Violations  were  divided  into  three  categories  with  differing  corrective  actions  called  for. 
including  immediate  recommendations  for  court  injunctions  and  immediate  recommenda- 
tion for  denial  of  payments — see  Appendix  4,  p.  132  for  full  details.  In  1973.  California 
added  Chapter  2.4  (Assembly  Bill  No.  1600)  to  Division  2  of  the  Health  and  Safety  Code. 
Included  in  these  provisions  was  a  citation  system  dividing  violations  into  Class  "A"  with 
a  minimum  civil  fine  of  $1000  per  deficiencv  and  Class  "B"  with  possible  civil  fines  of 
from  .$50  to  $250  per  violation.  For  more  detail,  see  Appendix  4,  p.  120. 

'5  Page  162  of  hearing  cited  in  footnote  54,  and  page  815  of  hearing  cited  in  footnote  55. 

^8  "Governor's  Nursing  Home  Project"  (Michigan).  October,  1971,  p.  183. 
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resort,  after  all  reasonable  efforts  have  been  made  to  help  bring 
about  compliance.  But  in  the  face  of  recurrent  violations,  sub- 
standard facilities  must  be  closed. 

Allowing  the  operation  of  substandard  facilities  by  some  care- 
takers results  in  others  not  taking  the  regulations  seriously. 
Equally  important,  substandard  homes  have  a  competitive  ad- 
vantage over  homes  providing  quality  care. 

Other  enforcement  tools  might  be  lines  and  penalties,  power  to  re- 
move welfare  patients,  power  to  refuse  to  permit  new  welfare  patients 
referred  to  the  facility,  protective  custodianship,  or  the  appointment 
of  a  custodian  by  a  court  to  bring  a  home  into  compliance. 

11.  The  Lack  or  Accreditation  and  "Self  Regulation" 

Accreditation  refers  to  the  practice  of  certifying  compliance  with 
certain  standards.  At  the  present  time  there  is  one  agency  which 
accredits  nursing  homes  and  hospitals :  the  Joint  Commission  on  the 
Accreditation  of  Hospitals.  Under  the  law  the  commission's  accredita- 
tion is  sufficient  to  certify  a  hospital  for  participation  in  Medicare.  The 
joint  commission's  nursing  home  standards  are  currently  much  higher 
than  the  existing  Medicare-Medicaid  standards  (for  skilled  nursing 
facilities) ,  and  few  nursing  homes  have  sought  its  approval,  primarily 
because  the  commission's  accreditation  does  not  guarantee  participa- 
tion in  Medicare  or  Medicaid's  nursing  home  program. 

Xot  surprisingly,  there  is  a  controversy  within  the  industry  at  the 
present  time  as  to  the  value  of  accreditation.  However,  if  the  commis- 
sion's certification,  or  that  of  some  other  accreditation  group,  were 
more  widely  accepted,  the  task  of  licensing  and  enforcement  officials 
would  be  significantly  reduced. 

Unfortunately,  some  operators  have  exhibited  their  Medicare  certifi- 
cation by  the  commission  to  the  unsuspecting  elderly  as  an  example  of 
accreditation  by  an  authority  higher  than  the  State.  The  use  of  the  term 
"Medicare- approved"  in  advertisements  is  common  and  has  the  effect 
of  misleading  the  public.'^^ 

Self- regulation  or  "peer  review"  is  often  mentioned  in  subcommit- 
tee hearings  as  a  force  for  reform  in  the  nursing  home  industry,  and 
yet,  the  industry  has  fallen  short  of  making  any  serious  effort  toward 
self-policing.  Almost  every  other  major  professional  organization  has 
laws  or  cannons  of  ethics  and  the  power  to  discipline  their  members 
for  violations.  The  results  can  be  severe :  Attorneys  and  physicians  can 
be  barred  from  practice. 

Most  associations  understand  that  the  absence  of  regulation  from 
within,  invites  regulation  from  outside.  The  American  Nursing  Home 
Association  and  others  respond  by  saying  their  associations  are  volun- 
tary and  their  powers  are  limited.  They  claim  only  State  health  depart- 
ments have  the  power  to  close  a  home.'^^ 

A  great  many  State  officials  would  welcome  genuine  self- regulation 
by  the  industry.  Most  would  accept  findings  which  were  the  result  of 
association  administrative  hearings.  They  would  be  pleased  to  share 
responsibility  for  disciplining  nursing  home  owners  and  administra- 
tors. 


Page  1450  in  hearing  cited  in  footnote  64.  .    ^  ^ 

'8  Page  793  in  hearing  cited  in  footnote  67,  and  page  1519  of  hearing  cited  in  foot- 
note 64. 
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There  are  some  advocates  who  suggest  that  such  self-regulation  will 
never  be  effective.  They  assert  that  nursing  home  associations  have 
difficulty  obtaining  and  holding  membership.  Officers  must  constantly 
justify  the  virtues  of  the  association  to  the  membership.  Thus  it  is 
argued :  if  the  associations  were  to  indulge  in  "self-policing"  in  any 
vigorous  sense,  membership  might  quickly  decline. 

There  are  encouraging  signs  in  Minnesota  where  the  Minnesota 
Health  Facilities  Association  experimented  with  "peer-review."  The 
program  has  been  called  a  success  and  recommended  to  the  member- 
ship of  the  entire  American  Nursing  Home  Association. 

In  the  final  analysis,  self -disciplining  procedures  by  a  nursing  home 
association  must  inspire  public  confidence.  If  procedures  are  pro  forma 
they  will  only  intensify  regulation  from  the  outside  and  preserve  myths 
and  suspicions  about  the  nursing  home  profession. 

12.  Political  Influence  Asserted 

During  the  subcommittee's  Illinois  hearing  a  witness  with  access 
to  State  health  department  files  testified : 

The  69-bed  Kosary  Nursing  Home  in  Finley  Park  has  had 
consistently  bad  reports  for  the  past  4  years.  Most  inspec- 
tors have  recommended  the  place  be  closed  but  it  has  re- 
mained open. 

It  now  appears  political  pressure  was  applied  in  1968.  A 
memo  found  in  Illinois  files  from  Inspector  F.  H.  Williams 
to  the  coordinator  of  the  licensure  and  certification  section 
mentions  the  political  implications  involved. 

These  implications  apparently  stem  from  queries  by  State 
Eepresentative  Walter  Babe  McAvoy  to  Dr.  Yoder,  head  of 
the  Department  of  Public  Health,  in  regard  to  Kosary 
Nursing  Home.  A  license  was  issued  for  that  year. 

In  the  following  2  years,  1969  and  1970,  inspectors  again 
found  conditions  bad  and  recommended  no  relicensure.  The 
home  remains  open  today.'^^^ 

IV.  TWO  CASE  HISTORIES  IN  ENFORCEMENT 
BREAKDOWN 

To  explore  in  more  depth  the  problems  of  State  enforcement  the 
subcommittee  choose  two  States  for  an  intensive  look :  Wisconsin  and 
Illinois. 

Wisconsin 

A  1971  report  by  Wisconsin  Lieutenant  Governor  Martin  J.  Schrei- 
ber  resulted  in  the  following  conclusions : 

"^sa  Bill  Recktenwald,  Better  Government  Assn.  of  Chicago,  page  1041  of  hearings  cited 
in  footnote  44.  See  also  the  Milwaukee  Journal  of  January  13-14,  1974  reports  :  "A 
White  Ho'use  aid  and  other  Republican  party  allies  of  a  large  Milwaukee  nursing  home 
chain  (National  Health  Enterprises,  Inc.)  have  tried  for  18  months  to  scuttle  a  Wis- 
consin program  headed  by  a  Democrat  (Lt.  Governor  Martin  J.  Schreiber)  that  investi- 
gates nursing  home  care.  The  Journal  added  that  Robert  A.  Paliflto,  President  of 
National  Health  Enterprises,  Inc.  "contributed  $30,111  to  the  Nixon  re-election  cam- 
paign because,  he  said,  'I  was  told,  that  they  were  really  hard  up  for  money.'  "  Palifito 
denied  he  had  asked  for  or  received  favors  in  return  for  his  contribution.  A  Republican 
spokesman  charged  that  Schreiber  intended  to  use  the  program  for  political  purposes. 

79  The  conclusions  of  this  report  were  summarized  in  the  Milwaukee  Sentinel,  December  9, 
1971,  p.  Al-2,  and  are  set  forth  in  the  text. 
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The  filing  system  used  by  the  health  department  was  in  shambles. 
Sanitarians'  and  engineers'  inspection  reports  were  in  one  file 
cabinet  and  nurses-inspectors'  reports  in  another  with  no  attempt 
to  coordinate  between  the  two. 

There  is  no  single  point  of  responsibility  for  the  licensing  regula- 
tion program  and  there  is  confusion  and  a  lack  of  coordination 
between  the  various  department  divisions  involved. 
There  is  an  actual  loss  by  the  State  department  of  data  and  infor- 
mation concerning  individual  homes. 

There  is  an  imnecessary  and  confusing  duplication  of  codes  and 
regulation  and  inspection  report  forms,  making  it  difficult  for 
inspectors  to  identifj^  and  report  all  violations. 
Some  homes  are  approved  and  licensed  although  only  a  partial 
inspection  has  been  made. 

Procedures  are  used  that  allow  inspectors  to  use  personal  discre- 
tion and  not  report  every  violation  they  find. 
In  some  inspection  reports  incorrect  sections  of  the  nursing  home 
code  were  cited,  making  it  difficult  to  decide  on  possible  enforce- 
ment action. 

There  is  a  lack  of  consistency  in  notifying  nursing  homes  of 
violations  that  had  been  found. 

There  are  no  guidelines  used  by  the  department  to  determine 
whether  enforcement  action  should  be  taken. 
Homes  have  continued  to  operate  and  receive  public  funds  al- 
though it  was  determined  they  were  not  providing  the  services 
for  which  they  were  being  paid. 

The  department  is  not  enforcing  regulations  on  the  basis  of  in- 
spection reports  telling  of  violations. 

"VMiether  homes  are  or  are  not  inspected,  they  "continue  to  be  li- 
censed by  the  State  on  an  annual  basis,  thereby  receiving  by  im- 
plication the  State's  approval,  even  though  the  State  is  without 
real  knowledge  of  their  operations." 

Insi>ection  reports  were  ignored  or  not  analyzed  effectively  by 
officials  superior  to  inspectors  so  that  no  action  came  of  inspection 
reports. 

A  number  of  nursing  homes  in  the  Milwaukee  area  have  been  paid 
Medicaid  or  other  public  funds  that  they  were  not  entitled  to  be- 
cause of  violations  and  noncompliance  with  regulations. 
It  was  quite  common  to  find  the  State  giving  grace  periods  of  40 
to  4A  weeks  for  violators  to  come  into  compliance  with  standards. 
There  was  no  limit  on  the  length  of  time  that  a  home  could  be 
given  to  correct  "\aolations. 

Xursing  homes  are  not  all  beins:  inspected  annually  as  required  by 
law.  In  the  last  5  yeai-s,  34  Milwaukee  nursing  homes  have  gone 
from  13  to  26  months  without  being  inspected. 
There  is  nothing  to  indicate  that  the  department  of  health  was 
even  aware  of  the  constantly  recurring  identical  violations  in 
some  homes. 

The  problem  is  not  in  one  area ;  it  is  the  entire  system — the  in- 
spection, transmittal  of  information,  and  the  enforcement. 


86 


The  Lieutenant  Governor  suggested  a  series  of  reforms  includ- 
ing the  classification  of  nursing  home  violations  into  three 
categories.  In  the  first  category,  covering  the  most  serious  viola- 
tions, public  funds  for  patient  care  must  be  withheld  immediately. 
Injunctive  or  legal  proceedings  are  to  take  place  immediately; 
no  grace  period  is  allowed.  In  the  second  category  of  violations, 
30  days  is  allowed  for  correction.  And  in  the  last,  60  days  is 
allowed. 

In  addition,  the  report  recommended  that  nursing  home  opera- 
tors carry  out  comprehensive  and  continuing  self-evaluation  as 
adjunct  to  licensure  procedures.  The  Lieutenant  Governor  pro- 
posed legislation  making  the  incorrect  or  falsified  self -evaluation 
surveys  a  criminal  offense.  Also  proposed  were  simplified  inspec- 
tion reports,  unified  inspection  procedures  and  an  automated 
computerized  filing  system.  (See  appendix  4,  p.  132.) 

Illinois 

In  February  and  March  of  1971,  the  investigators  of  the  Better 
Government  Association  (BGA)  of  Chicago  collaborated  with  the 
Chicago  Tribune  task  force  in  an  expose  of  nursing  home  problems. 
Their  investigation  focused  on  the  nursing  homes  in  the  Chicago  area. 
The  investigators  testified  as  follows : 

Working  as  mop  boys,  nurse's  aides,  and  janitors,  we  saw 
garbage  scraped  from  one  tray  to  another  to  make  meager 
food  supplies  go  around.  We  were  told  to  administer  drugs 
and  medication  within  hours  after  we  obtained  employment, 
using  phony  job  references  that  Avere  never  checked. 

We  saw  elderly  patients  struck  and  kicked  because  they 
dared  to  complain  or  cried  out  for  mercy. 

In  one  case,  an  investigator  seeking  work  as  a  janitor  was 
hired  as  a  nursing  home  administrator  by  an  absentee  owner 
who  was  trying  to  get  the  health  department  off  his  back.^° 

To  prepare  for  the  subcommittee  hearings  in  Chicago,  the  BGA 
worked  with  subcommittee  staff  to  develop  data  on  nursing  homes 
throughout  Illinois.  This  investigation  included  an  analysis  of  State, 
county  and  city  health  department  records.  The  investigators  re- 
ported that  at  least  half  the  homes  repeatedly  had  serious  violations 
in  inspection  reports.  They  found  that  inspectors  would  recommend 
action  against  nursing  homes  for  serious  ^dolations  and  nothing  would 
be  done. 

In  Illinois,  cities  or  metropolitan  areas  with  more  than  1  million 
people  may  do  their  own  inspecting  of  health  care  facilities.  The 
State  does  the  licensing  and  is  responsible  for  the  closing  of  sub- 
standard facilities. 

The  Cook  County  Department  of  Health,  with  responsibility  for 
over  100  nursing  homes,  often  reported  substandard  conditions.  Their 
recommendations  were  not  heeded,  nor  did  the  State  make  its  own 
inspections.  The  city  of  Chicago  has  even  more  autonomy.  In  Chicago, 
there  have  been  repeated  violations  in  the  same  homes  and  administra- 
tive hearings  with  minimal  fines.  As  a  result,  "censured"  homes  havp- 
continued  to  operate  as  before. 


80  Page  1012  of  hearing  cited  in  footnote  44. 
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Testimony  by  AVilliam  R.  Rectenwald,  chief  investigator,  Better 
I   Government  Association : 

An  inspection  of  State  public  health  records  by  Bill  Hood, 
.  Jim  McCaffrey,  and  myself,  shows  years  of  callous  neglect  by 

I         health  officials  in  seeking  any  kind  of  nursing  home  reform. 
1         Let  me  cite  a  few  examples  taken  from  the  files  of  the  State 
Department  of  Public  Health : 

•  Largent's  Nursing  Home  is  located  in  south  suburban 
Midlothian.  This  home,  operated  by  a  woman  who  is  herself 
confined  to  a  wheelchair,  first  came  under  criticism  from 
health  inspectors  in  1950.  State  files  show  that  Largent's  was 

i  repeatedly  found  in  violation  of  nursing  home  codes  for  the 

next  10  years. 

Nevertheless,  its  license  was  never  revoked,  although  in- 
spectors had  recommended  such  action  numerous  times. 

In  ^larch  1967,  this  home  was  found  in  violation  of  14  codes 
and  was  not  recommended  for  relicensure. 

It  was  then  given  10  followup  inspections,  over  a  period  of 
3  years,  in  an  effort  to  get  a  passing  grade  from  health  inspec- 
tors. Its  license  was  finally  revoked,  and  it  lost  its  status  as  a 
nursing  home.  One  month  later,  the  license  was  reinstated, 
with  no  record  that  the  owner  had  corrected  a  single  mola- 
tion?'^ 

ij:  :{<  H< 

•  The  69-bed  Kosary  Nursing  Home  in  Finley  Park  has 
had  consistently  bad  reports  for  the  past  4  years.  Most  inspec- 
tors have  recommended  the  place  be  closed  but  it  has  remained 
open.^2 

These  reports  were  confirmed  by  Dr.  Collette  Rasmussen  of  the 
Cook  County  Department  of  Health,  and  Myrtle  Merritt,  chief  sani- 
tarian for  the  county.  With  respect  to  the  Kosary  Nursing  Home,  Dr. 
Rasmussen  stated : 

•  In  the  Kosary  Home,  the  principal  problem  has  been  one 
in  the  field  of  sanitary  engineering. 

This  is  a  home  that  has  a  "uery  serious  sewage  problem 
which  would  potentially  affect  the  health  of  the  residents 
there  very  seriously  and  the  correction  of  such  a  problem  does 
take  a  certain  amount  of  time. 

This  deficiency  has  been  going  on  many,  many  years  in  this 
home  and  the  home  is  continuously  relicensed  against  the 
strong  recommendation  of  our  sanitarians  .  .  .^^ 

Mr.  Recktenwald  provided  an  example  from  State  files  which  was 
in  turn  confirmed  by  Dr.  Rasmussen. 

•  In  each  of  the  last  5  years,  inspectors  have  recommended 
the  Barr  Oak  Nursing  and  Convalescent  Center  be  closed. 

In  1966,  the  food  service  was  so  bad  the  chief  nutritionist 
of  Cook  County  Department  of  Public  Health  asked  no 

81  Page  1013  of  hearing  cited  in  footnote  44. 
^  Page  1014  of  hearing  cited  in  footnote  44. 
«3  Page  1041  of  hearing  cited  in  footnote  44. 
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license  be  given.  A  1967  survey  team  found  a  complete  and 
utter  disregard  for  good  patient  care  in  this  facility.  The 
report  listed  29  violations  and  the  entire  team  vetoes  re- 
licensing.  In  1968,  the  fire  marshal  found  serious  violations 
and  ordered  immediate  corrections. 

The  1969  visit  to  the  38-bed  facility,  although  announced 
beforehand,  found  diet  orders  for  patients  completely  lack- 
ing, dirty  food  storage  areas  and  the  patients'  medical  record 
book  was  missing. 

The  three-man  team  investigating  in  1970  found : 

1.  No  one  in  charge  of  the  patients  when  they  arrived. 

2.  The  condition  of  the  patients  was  described  as  "very 
unclean,  feet  badly  in  need  of  washing  and  the  skin  on  feet 
was  dirty  and  hard." 

3.  Patient's  rooms  were  dirty,  disorderly,  and  floors 
throughout  the  home  were  unclean. 

4.  There  was  a  "strong  urine  ordor  throughout  the  home." 

5.  Medicine  distribution  very  bad  and  records  of  who  got 
what  could  not  be  found. 

In  sum,  the  place  was  not  recommended  for  relicensure. 
The  Cook  County  Department  of  Public  Health  termed  it 
as  one  of  its  worst  homes.  It  is  still  in  business  today.^* 

Investigator  William  E.  Hood  provided  examples  from  "down- 
state"  Illinois : 

•  The  Daybreak  Nursing  Home  in  Elgin  has  never  met 
minimum  State  standards  in  some  areas  since  it  first  opened 
in  1959.  The  home  operated  for  several  years  without  any 
license  at  all.  .  .  .  Memos  in  State  files  indicate  enforcement 
officials  bent  backward  time  after  time  to  allow  the  place  to 
remain  open  when  inspectors  repeatedly  urged  it  to  be  closed. 
A  quote  by  health  department  Counsel  Robert  Gleason 
typifies  State  policy  in  this  case.  He  contended  it  is  always 
"better  to  give  a  chance  to  shape  up"  than  to  close  a  home. 
We  think  4  years  is  too  long  to  wait  for  a  place  to  shape  up. 

An  attempt  by  inspectors  to  probe  an  alleged  suicide  at 
Daybreak  Home  was  stifled  by  health  department  officials 
with  the  words,  "What  use  is  it  to  us  to  learn  more  on  this 
situation?"  That  very  same  memo  noted  that  bruising  on 
patients  had  been  found  on  previous  visits,  indicating 
patients  were  roughed  up  there. 

Later  in  1967,  the  former  head  nurse  of  this  home  made  a 
written  complaint  to  the  health  department  stating  she  had 
quit  and  that  there  was  "no  hope  for  improvement"  in  this 
place. 

Inspectors  in  the  past  2  years  noted  incredible  hostility  and 
lack  of  cooperation  by  the  owners. 
Daybreak  remains  open  today.^^ 

The  Cook  County  Department  of  Health  verified  the  accuracy  of 
the  EGA  conclusions  and  the  city  of  Chicago  admitted  that  45  percent 
of  its  facilities  had  serious  violations.  Moreover,  the  State  conceded 


8*  Page  1044  of  hearing  cited  in  footnote  44. 
8°  Page  1019  of  hearing  cited  in  footnote  44. 


89 


that  50  percent  of  the  nursing  homes  in  Illinois  were  substandard  and 
had  serious  violations  which  jeopardized  patients  lives  and  safety. 
The  State  was  hard  pressed  to  deny  the  contents  of  its  own  inspection 
reports.  It  admitted  closing  only  three  nursing  homes  in  the  previous 
10  years.  These  admissions  brought  the  following  exchange  between 
Senator  Charles  Percy  and  State  health  director  Dr.  Franklin  Yoder : 

Senator  Percy.  But  I  ask  the  question  again :  Why  do  you 
think  there  are  so  many  violations  ? 

What  is  wrong  with  the  system,  as  we  have  now  established 
it,  that  we  can  have  that  many  violations  in  50  percent  of  the 
600  nursing  homes  in  the  field  today  ? 

Dr.  Yoder.  I  suppose  for  one  reason  we  haven't  been  there 
often  enough,  very  simply  and  we  will  get  there  more  fre- 
quently on  an  unannounced  basis  now. 

Senator  Percy.  Why,  in  the  past,  have  "we  been  there  not  so 
frequently"  ? 

Dr.  Yoder.  We  have  used  the  staff  we  had.  We  have  reor- 
ganized our  staff  in  the  last  6  months. 

We  will  focus  our  entire  professional  staff  and  get  a  tem- 
porary loan  of  people  to  help  make  this  work.^® 

Dr.  Yoder  pointed  out  he  had  only  18  inspectors.  Senator  Percy 
asked  what  they  would  say  if  he  put  them  on  the  stand  to  explain  why 
there  were  so  many  violations.  That  question  brought  this  response 
from  Dr.  Yoder : 

They  receive  a  list  of  ^aolations.  We  went  back  as  soon  as 
these  cases  were  found.  Why  the  institutions  didn't  make 
full  correction,  I  really  can't  explain.^^ 

Later,  Dr  Yoder  told  Senator  Stevenson  of  the  difficulties  inherent 
in  formal  revocation  procedures  with  the  attendant  notice  require- 
ments, delay,  and  expense.  Dr.  Bruce  Flashner,  deputy  director  of  the 
Illinois  Department  of  Health,  amplified  the  concern  of  the  Depart- 
ment about  the  operation  of  the  court  system  to  nullify  Department 
administrative  actions : 

.  .  .  Every  time  a  proceeding  went  to  court,  it  got  either 
thrown  out,  or  somebody  found  some  reason  for  delaying  any 
action  so  that  in  a  sense,  the  department,  which  should  not  be 
absolved  from  blame,  got  more  blame  than  it  deserved. 

You  cannot  do  anything  unless  the  courts  are  going  to  back 
you.^ 

Finally,  Dr.  Flashner  added  this  comment : 

What  we  are  being  asked  to  do  is  to  regulate  a  program, 
which  from  both  the  professional  point  of  view,  and  govern- 
mental point  of  view,  does  not  make  sense. 

I  do  not  mean  this  as  an  excuse,  and  I  do  not  think  many  of 
us  working  in  this  want  to  excuse  themselves. 

We  will  try,  and  as  hard  as  we  can  to  regulate  it,  but  most 
of  us  are  aware  of  the  fact  that  it  probably  cannot  be  done 
and  not  to  raise  the  expectation  of  the  public.  If  we  had  2,000 


^  Page  1058  of  hearing  cited  In  footnote  44. 
^  Page  1063  of  hearing:  cited  in  footnote  44. 
^  Page  1459  of  hearing  cited  in  footnote  64. 
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more  nursing  home  inspectors,  or  with  x  amount  of  dollars,  it 
will  really  not  solve  the  problem  unless  we  are  willing  to 
change  the  whole  program.*^ 

Soon  after  the  subcommittee  hearings  in  Illinois,  the  State  im- 
plemented a  new  computer  inspection  reporting  system  which  is  be- 
ing studied  by  HEW  for  its  possible  applicability  in  other  States.  On 
a  less  constructive  note,  as  reported  above,  the  Cook  County  Health 
Department  lost  all  inspection  privileges  and  responsibility  even 
though  it  was  described  at  the  hearing  as  the  most  active  enforcement 
entity  in  the  State. 

Completing  this  look  at  the  enforcement  system's  operation  in 
Illinois  is  this  account  from  Illinois  State  files  presented  by  investi- 
gator Recktenwald. 

Palos  Hills  Convalescent  Center  in  Palos  Hills  and  White- 
haven Acres  in  Glenview  are  both  owned  in  substantial  part 
by  one  Frank  Williams,  former  president  of  the  Illinois  Nurs- 
ing Home  Association.  Both  these  homes  have  been  severely 
criticized  by  inspectors.  Recommendations  have  been  made 
that  both  lose  their  licenses.  These  repeated  pleas  have  been 
ignored. 

The  attitude  of  the  owner,  Mr.  Frank  Williams,  has  been 
part  of  the  problem.  A  State  inspector  wrote  the  following 
paragraph  to  his  superiors  in  Springfield  in  April  1969,  and 
I  quote : 

"I  have  been  reliably  informed,  and  his  actions  further 
bear  out  the  fact,  that  Mr.  Williams  feels  that  he,  in  his 
position,  is  above  the  law,  and  feels  that  his  homes  should 
be  overlooked.  .  .  .  The  Whitehaven  Acres  Nursing  Home  is 
one  of  the  most  substandard  homes  that  I  have  seen." 

Inspection  reports  indicate  the  Palos  Hills  Convalescent 
Center  is  no  better.^° 

This  example  has  importance  for  another  reason  beyond  the  refer- 
ence to  a  nursing  home  official.  The  reference  to  the  Palos  Hills  Nurs- 
ing Home  and  to  the  practice  on  the  part  of  the  State  of  Illinois  in 
ignoring  the  report  of  inspectors  is  contained  in  a  Medicaid  audit  of 
the  State  of  Illinois  conducted  by  the  HEW  audit  agency  covering  the 
period  January  1,  1966  to  June  30,  1969.  The  report  was  issued 
January  4, 1971. 

The  HEW  audit  language  quoted  below  makes  it  clear  that  the 
Federal  Government  knew  that  Illinois  was  relicensing  facilities 
even  in  the  face  of  serious  violations.  In  short,  contrary  to  law, 
Federal  funds  were  going  to  facilities  which  did  not  meet  State 
standards. 

The  IDPH  [Illinois  Department  of  Public  Health]  ,  was 
issuing  State  nursing  home  licenses  to  institutions  that  did  not 
meet  minimum  qualifying  standards.  Licensure  was  granted 
to  the  nursing  homes  that  were  approved  for  local  license  by 
county  health  departments,  without  IDPH  review  of  the  re- 
sults of  the  inspection  and  without  regard  to  the  inspectors 
recommendations  to  the  contrary.  For  example,  on  July  7, 


»  Page  1462  of  hearing  cited  in  footnote  64. 
^  Page  1013  of  hearing  cited  in  footnote  44. 
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1969.  an  institutional  nutrition  consultant  from  the  Cook 
Coimtv  Department  of  Public  Health  surveyed  the  Palos 
Hills  Convalescent  Center,  Palos  Hills,  111.  The  report  recom- 
mended that  the  nursing  home  not  be  considered  for  a  relicens- 
ing  because  (i)  diet  orders  were  inadequate,  (ii)  a  diet  man- 
ual was  not  available,  (iii)  sanitation  practices  were  inade- 
quate, and  (iv)  employee  health  records  were  not  current. 
Despite  the  recommendation  to  the  contrary,  the  nursing 
home  license  was  renewed  without  any  assurance  that  the 
deficiencies  would  be  corrected.  In  discussion  with  the  IDPH 
representatives  we  were  advised  that  the  inspector's  recom- 
mendation was  overruled  by  her  superior  for  midocumented 
reasons,  known  only  to  him,  and  that  her  superior  is  no  longer 
employed  by  the  IDPH. 

HEWs  only  action  was  to  recommend  to  the  State  that  it  use 
greater  care  in  evaluating  the  investigations  of  local  health 
departments. 


PART  6 


THE  NIXON  NURSING  HOME  "REFORMS": 
HOW  EFFECTIVE? 

Presidential  interest  in  any  problem  generally  leads  to  the  formula- 
tion of  policy.  In  June  1971,  nursing  homes  became  the  central  topic 
of  a  major  Presidential  address  on  problems  of  the  aged.  Because  of 
this  interest  from  the  highest  level,  many  senior  citizen  and  consumer 
advocates  assumed  that  substantial  progress  would  be  achieved  in  solv- 
ing many  serious  problems  in  the  areas  of  long-term  care.  The  assump- 
tions, however,  have  not  been  fulfilled. 

In  his  June  25, 1971  speech  President  Nixon  stated :  ^ 

If  there  is  any  single  institution  in  this  country  that  symbo- 
lizes the  tragic  isolation  and  the  shameful  neglect  of  older 
Americans  ...  it  is  the  substandard  nursing  home. 

The  President  described  such  facilities  as  unsanitary,  ill-equipped, 
overcrowded  and  understaffed — "little  more  than  warehouses  for  the 
unwanted."  He  asked  that  the  White  House  Conference  on  Aging  give 
particular  attention  to  the  nursing  home  problem.  Finally,  he  stated 
that  Medicare  and  Medicaid  funds  should  not  subsidize  substandard 
facilities. 

A  few  weeks  later  at  the  Greenbriar  Nursing  Home  in  Nashua, 
N.H.,  he  again  noted  that  many  nursing  homes  in  the  United  States 
fall  short  of  standards  and  announced  his  eight-point  plan  to  trans- 
form nursing  homes  into  "shining  symbols  of  comfort  and  concern." 

His  eight-point  plan,  which  he  announced  on  August  6,  included : 

( 1 )  Federal  training  for  2,000  State  nursing  home  inspectors. 

(2)  The  establishment  of  150  new  positions  in  HEW  to  aid  enforce- 
ment. 

(3)  Federal  reimbursement  for  100  percent  of  the  cost  of  State  in- 
spections of  nursing  homes. 

(4)  Centralizing  enf  orcement  activities  in  one  HEW  office. 

(5)  Short-term  training  programs  for  nursing  personnel. 

(6)  Authorization  for  HEW  to  help  establish  State  investigative 
units  to  respond  to  consumer  complaints. 

(7)  A  comprehensive  study  of  long-term  care  by  HEW  to  develop 
recommendations  for  action. 

(8)  A  promise  to  cut  off  Federal  Medicare  and  Medicaid  funds  to 
facilities  which  did  not  meet  standards.^ 

This  eight-point  plan  must,  however,  be  viewed  in  the  context  of 
other  Administration  policies  affecting  nursing  home  care.  The  most 

1  Speech  of  President  Richard  Nixon  before  the  American  Association  of  Retired  Per- 
sons— National  Retired  Teachers  Association  in  Chicago,  niinois,  June  25.  1971. 

2  For  more  detail  of  the  Nixon  Plan,  see  White  House  Fact  Sheet  reprinted  in  "Trends 
in  Long-Term  Care",  hearings  by  the  Subcommittee  on  Long-Term  Care,  Part  18,  Wash- 
ington, D.C.,  October  28,  1971,  pp.  2015-21. 
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notable  in  this  regard  was  the  administration's  determination  to  re- 
duce Federal  funding  for  skilled  nursing  care  under  Medicaid.^ 
To  obtain  more  information  about  the  administration's  eight-point 
j    plan,  Senator  Moss  conducted  a  hearing  on  October  28,  1971.  In  his 
!     letter  to  Secretary  Richardson,  he  stated : 

I  have  expressed  some  misgivings  about  the  direction  of 
j  these  new  policies  which  I  characterize  as  stopgap  measures, 

I  believing  as  I  do  that  reform  will  be  a  complex  and  expensive 

if  proposition. 

At  the  same  hearing,  the  Senator  expressed  pleasure  that  HEW 
j  had,  at  long  last,  made  a  commitment  to  enforce  his  legislation  which 
had  been  approved  in  1967.  Nevertheless,  he  characterized  the  "re- 
forms" as  primarily  policing  in  nature,  and  he  was  critical  of  the 
administration's  failure  to  deal  with  root  causes.  He  also  criticized 
the  administration  for  adopting  an  inconsistent  position:  Cutting 
Medicaid  funds  for  nursing  homes,  yet  trying  to  upgrade  such  facilities 
solely  for  political  purposes.* 

Dr.  James  C.  Haughton,  co-chairman  of  the  White  House  Confer- 
ence on  Aging's  Health  Section,  indicated  that  some  delegates  to  the 
conference  regarded  the  announcement  "as  a  political  ploy  to  divert 
attention  from  other  major  issues"  being  discussed.  He  explained  that 
many  thought  the  announcement  would  snare  the  headlines  and  rele- 
gate to  the  shadows  the  other  major  health  issues  of  the  elderly.^ 

The  American  Public  Health  Association,  in  its  annual  meeting 
in  Minneapolis  in  October  1971  adopted  a  resolution  stating  that  it 
was  encouraged  by  the  President's  directives  to  upgrade  nursing 
homes.  The  resolution  reads  in  part : 

Most  of  the  actions  requested  by  the  President  are  short- 
range.  One  however,  calls  for  the  Department  of  HEW  to 
make  a  longer  range  comprehensive  review  of  the  use  of 
long-term  care  facilities  as  well  as  the  standards  and  practices 
of  nursing  homes.  The  association  urges  that  the  Department 
use  this  opportunity  to  formulate  general  public  policy  pri- 
orities on  long-term  care  of  the  aged  . . 

The  American  Nursing  Home  Association  commended  the  President 
for  his  determination  to  close  substandard  homes.'^  Member  chapters 
were  more  critical.  The  Florida  Nursing  Home  Association  stressed 
the  importance  of  greater  financial  support  for  nursing  homes,  a 
factor  missing  from  the  Nixon  plan.^ 


3  See  pages  38-40,  Part  3  of  this  report.  See  also  p.  83.  '^Trends  in  Long-Term  Care,"  pt.  1, 
hearing  of  the  Subcommittee  on  Long-Term  Care,  Washington,  D.C.,  July  30,  1969. 

*  "Trends  in  Long-Term  Care",  hearings  by  the  Subcommittee  on  Long-Term  Care,  Part 
18,  Washington,  D.C.,  October  28,  1971,  p.  1973-74.  For  more  of  Senator  Moss'  view,  see 
Congressional  Record,  July  30,  1971,  p.  S  12657. 

^Christian  Science  Monitor,  "U.S.  Warns  Nursing  Homes"  (Nov.  30,  1971).  For  more 
discussion  of  the  political  implications  of  the  Nixon  plan,  see  transcript  of  NBC  NEWS 
Washington  Editor  Bill  Monroe's  comments.  Memorandum  from  HEW  Secretary  Elliot 
Richardson  to  President  Nixon,  and  article  of  J.  F.  terHorst,  "How  a  Nursing  Homes 
Policy  Sprang  Forth",  in  Washington  Evening  Star,  December  26,  1971.  All  three  items 
are  reprinted  in  Appendix,  pp.  146-155. 

8  Letter  of  October  26,  1971,  from  Dr.  Harold  R.  Hunter  to  Senator  Frank  E.  Moss. 
Letter  of  June  28,  1971,  from  C.  Robert  Harberson,  then  Executive  Vice  President, 
American  Nursing  Home  Association,  to  President  Nixon  with  accompanying  press  release. 

«  Letter  of  July  14.  1971.  from  Walter  M.  Johnson,  Jr.,  President,  Florida  Nursing  Home 
Association,  to  President  Nixon. 
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Albert  L.  Hickman,  president  of  the  Washington  State  Health 
Facilities  Association,  charged  the  President  with  hypocrisy.  He  said 
the  administration  was  proposing  to  reduce  the  budget  for  skilled 
nursing  homes  and  aged  mental  health  care  by  over  $500  million  while 
the  President  was  criticizing  nursing  homes  for  being  overcrowded 
and  understaffed.  Such  cuts,  in  his  view,  would  shift  the  burden  for 
long-term  care  to  the  States  who  were  already  in  desperate  financial 
straits.^ 

To  nursing  home  administrators,  these  cuts  meant  less  money  avail- 
able for  long-term  care.  At  the  same  time  there  was  great  pressure 
for  reform  and'  enforcement  as  a  consequence  of  the  President's 
"reforms." 

One  administrator  wrote  to  Senator  Moss:  "You  cannot  impose 
costly  high  standards  with  one  hand  and  reduce  costs  with  the  other. 
This  is  forcing  nursing  home  administrators  to  become  liars  and 
cheats." 

Another  operator  said:  "We  have  simply  redefined  patient  needs 
to  fit  the  standards  that  would  justify  placing  them  in  less  adequate 
facilities.  Lower  levels  of  need  dictate  lower  levels  of  care,  financing, 
manpower,  quality  concerns,  and  accountability." 

Finally,  another  provider  noted  that  the  entire  cost  of  the  Nixon 
nursing  home  "reforms"  was  $9.5  million.  He  stated :  "It  was  a  good 
ploy,  spending  $9.5  million  to  cut  nursing  home  revenues  by  half  a 
billion  and  get  a  lot  of  good  political  mileage  besides." 

1.  THE  NIXON  NURSING  HOME  "REFORM": 
POINT-BY  POINT  ANALYSIS 

What  follows  is  an  analysis  of  each  of  the  eight  points  in  the  Nixon 
"reforms."  The  President's  exact  language  from  the  August  6,  1971 
speech  "  is  followed  by  the  statement  of  progress  on  each  point,  includ- 
ing the  White  House  facts  sheet  of  July  17, 1972,"  and  updated  by  the 
April  16,  1973  progress  report  by  the  Office  of  Nursing  Home  Affairs 
to  the  Committee  on  Aging,  and  commentary  on  both.^^  Finally,  there 
is  an  overall  analysis  of  the  Nixon  "reforms"  which  reflect  responses 
to  the  subcommittee's  questionnaire  to  150  acknowledged  nursing 
home  experts. 


^Nursing  Homes,  August  1971,  p.  8.  Mr.  Hickman's  remarks  made  reference  to  Admin- 
istration proposals  incorporated  in  H.R.  17550,  which  was  not  enacted  in  the  91ist  Congress 
and  which  was  reintroduced  as  H.R.  1  in  the  92nd  Congress.  It  was  enacted  into  law 
(P.L.  92-603)  on  October  of  1972. 

President  Nixon  announced  these  proposed  cuts  in  his  February  26,  1970  message  to 
the  Congress.  As  reported  in  the  Washington  Post  and  New  York  Times  on  February  27, 
1970,  the  President  proposed  to  eliminate  57  agencies  which  had  outlived  their  usefulness. 
In  this  long  list  of  government  programs  to  be  cut  was  the  suggestion  for  a  $235  million 
reduction  for  Medicaid  payment  to  nursing  homes. 

The  Nixon  proposal  became  section  225  of  H.R.  17550  and  later  Section  207  in  H.R.  1 
fP.L.  92-603).  According  to  HEW  estimates,  this  proposal  saves  the  Federal  government 
$162  million.  Section  208  which  imposes  premium,  copayment  and  deductible  requirements 
of  Medicaid  recipients  also  saves  $89  million.  These  two  proposals  accomplished  the 
1970  goal.  (For  more  detailed  description  of  these  provisions  and  other  measures  HEW 
estimated  would  save  $790  million  in  Medicaid  costs  in  H.R.  1,  see  Part  3,  pp.  38-54.  See 
also  Appendix  2,  p.  117. 

10  Responses  to  Moss  Questionnaire  (Mar.  26,  1973),  detailed  in  this  report,  pp.  105-106. 

^  See  source  cited  in  footnote  10. 

12  See  source  cited  in  footnote  10. 

^  Weekly  Compilation  of  Presidential  Documents,  August  16,  1971,  Vol.  7,  Number 
33.  pD.  1148-50. 

1*  Press  release,  July  19,  1972,  White  House  Fact  Sheet  on  Nursing  Home  Program. 
15  See  Developments  in  Aging:  1972  and  January-March  1973,  Report  of  the  Special 
Committee  on  Aging,  May  10,  1973,  pp.  219-25. 
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ACTION  ANNOUNCED  BY  THE  PRESIDENT,  PROGRESS 
CLAIMED,  AND  COMMENTARY 

1.  Federal  Training  for  2,000  State  Nursing  Home  Inspectors 

What  the  President  said: 

"I  am  ordering  that  the  Federal  program  for  training  State  nursing 
home  inspectors  be  expanded  so  that  an  additional  2,000  inspectors  will 
be  trained  over  the  next  18-month  period.  The  major  responsibility  for 
surveillance  and  regulation  in  the  field  is  now  carried  out  by  State 
governments  and  this  action  will  enable  them  to  increase  their  effec- 
tiveness most  significantly. 

"One  of  three  places  in  the  country  where  such  training  is  now  pro- 
vided is  the  W.  K.  Kellogg  Center  for  Continuing  Education  at  the 
University  of  New  Hampshire  in  Durham.  This  program  trains  people 
not  only  to  inspect  nursing  homes  but  also  to  provide  technical  assist- 
ance and  consultative  services  which  can  help  improve  these  facilities. 
This  New  Hampshire  program  is  funded  through  a  grant  from  the 
Department  of  Health,  Education,  and  Welfare,  and  it  is  our  intention 
to  establish  similar  programs  in  other  areas  of  the  country.  This  expan- 
sion effort  will  cost  approximately  $3  million." 

Action: 

HEW  contracted  Avith  tAvo  additional  universities — ^the  University 
of  Maryland  ($204,546)  and  the  University  of  Colorado  ($185,146)— 
for  the  training  of  State  nursing  home  inspectors.  About  1,100  health 
surveyors  had  'been  trained  by  July  1972.  The  remaining  900  were 
scheduled  to  complete  their  4  weeks  training  by  July  1973.  The  actual 
cost  was  $1.2  million. 

In  addition  to  the  training  planned  by  HEW  headquarters,  there 
is  now  a  coordinator  in  each  region  responsible  for  the  Health  Facility 
Surveyor  Improvement  Program,  and  funds  allocated  so  that  special 
needs  identified  in  States  in  that  area  can  be  met. 

Comment: 

Undoubtedly,  the  training  programs  Avill  be  helpful.  If  all  that  is 
accomplished  is  the  education  of  State  inspectors  in  the  essentials  of 
Federal  requirements  Avhich  they  can  then  apply  in  certifying  nursing 
homes  to  participate  in  Medicare  and  Medicaid,  the  program  will  be 
constructive. 

Critics,  however,  suggest  that  inspectors  in  the  States  should  not 
be  given  total  blame  for  the  existence  of  substandard  facilities.  Their 
point  has  some  value,  particularly  in  Illinois  Avhere  inspectors  time 
and  again  pleaded  Avith  the  State  to  take  action  against  chronic 
violators  but  to  no  avail. 

It  is  also  suggested  that  a  training  program  a  month  long  cannot  be 
of  much  A-^alue.  Moreover  critics  suggest  that  it  would  be  less  costly  to 
the  Grovernment  to  transport  instructors  to  the  States  rather  than  to 
bring  students  to  the  three  universities  providing  the  training. 

Finally,  some  argue  that  the  money  could  be  better  spent  for  the 
direct  training  of  personnel  rather  than  for  facilitating  greater 
policing. 


18  See  Part  5,  p.  80. 
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2.  100  Percent  Federal  Fixaxgixg  of  State  Inspections 

What  the  President  said: 

"I  am  asking  the  Congress  to  authorize  the  Federal  Government  to 
assume  100  percent  of  the  necessary  costs  of  these  State  inspection 
teams  under  the  Medicaid  program.  This  will  bring  the  Medicaid  law, 
which  now  requires  the  States  to  pay  from  25  to  50  percent  of  these 
costs,  into  line  with  the  Medicare  law,  under  which  the  Federal  Gov- 
ernment pays  the  entire  costs  for  such  inspections.  Again,  State  en- 
forcement efforts  would  be  significantly  enhanced  by  this  procedure." 

Action: 

This  proposal  was  enacted  as  section  249(b)  of  H.E.  1,  P.L. 
92.603. 

Comment: 

In  H.R.  1,  the  Federal  goA^ernment  agreed  to  assume  100  percent  of 
the  cost  of  State  Medicare  and  Medicaid  inspections  through  June  1, 
1974.  At  the  administration's  request,  the  provision  was  recently  ex- 
tended by  action  of  Senator  Wallace  Bennett,  ranking  Republican 
member  of  the  Senate  Finance  Committee-^^ 

Full  Federal  100  percent  financing  should  enable  the  States  to  add 
muscle  to  their  inspection  and  enforcement  teams.  Unfortunately,  the 
funding  carries  no  preconditions  or  standards.  There  have  been  many 
complaints  about  untrained  and  inexperienced  people  being  hired  by 
the  States  for  enforcement  purposes. 

These  charges,  however,  only  serve  to  distract  from  the  major  cri- 
ticism. There  continues  to  be  heavy  reliance  upon  State  enforcement 
machinery.  The  Federal  Government  essentially  offers  a  blank  check. 
In  addition  to  State  licensure  functions  the  States  have  responsibility 
to  insure  that  (1)  facilities  conform  to  Federal  and  State  standards, 
and  (2)  quality  care  is  provided.  This  is  taking  too  much  for  granted. 
A  stronger  Federal  role  is  necessary. 

3.  Consolidation  or  Responsibility  for  Enforcement 

What  the  President  said: 

"I  am  ordering  that  all  activities  relating  to  the  enforcement  of  such 
standards — activities  which  are  now  scattered  in  various  branches  of 
the  Department  of  Health,  Education,  and  Welfare — ^be  consolidated 
within  the  Department  into  a  single,  highly  efficient  program.  This 
means  that  all  enforcement  responsibility  will  be  focused  at  a  single 
point — that  a  single  official  will  be  accountable  for  success  or  failure 
in  this  endeavor.  I  am  confident  that  this  step  alone  will  enormously 
improve  the  efficiency  and  the  consistency  of  our  enforcement  ac- 
tivities." 


"S.  3622  introduced  June  11,  1974,  Congressional  Record,  p.  S  10242.  Later  added  as 
an  amendment  to  P.L.  93-368. 

IS  Washington  Report  on  Long-Term  Care,  May  5.  1974,  reveals  report  of  Faye  Abdellah. 
Director.  Department  of  Health,  Education,  and  Welfare,  Office  of  Nursing  Home  Affairs, 
indicating  bartenders  performing  inspections  in  Pennsylvania. 
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Action: 

The  Office  of  Nursing  Home  Affairs  was  established  at  HEW  and 
Dr.  Marie  Callender  was  appointed  as  Special  Assistant  for  Nursing 
Home  Affairs.  The  new  office  was  charged  with  coordinating  enforce- 
ment programs  of  the  Social  and  Kehabilitation  Service,  Medical  Serv- 
Kes  Administration,  Social  Security  Administration,  and  Health  Serv- 
ices and  Mental  Health  Administration.  (In  late  1973  Mrs.  Callender 
accepted  new  responsibilities  in  AoA  and  was  replaced  by  Dr.  Faye 
Abdellah.) 

Comment: 

The  creation  of  the  Office  of  Nursing  Home  Affairs  and  the  selec- 
tion of  Dr.  Callender  and  later  Dr.  Abdellah  was  widely  praised.  In 
this  respect,  the  move  was  positive  and  helpful. 

However,  the  duties  and  powers  of  the  Office  of  Nursing  Home  Af- 
fairs (ONHA)  have  not  been  well  defined.  There  continues  to  be 
confusion.  Under  Secretary  John  Veneman  in  October  1971  told  the 
Moss  subcommittee  that  Dr.  Merlin  K.  Duval,  and  specifically,  his 
office  of  Assistant  Secretary  for  Health  and  Scientific  Affairs,  was 
to  be  responsible  for  the  coordination  of  nursing  home  enforcement 
activity.  But  it  was  never  clear  who  had  the  responsibility. 

It  is  evident  that  given  the  lack  of  clarification  of  this  role  the  direc- 
tor of  ONHA  is  not  in  a  position  to  coordinate  activities  between  the 
Social  and  Rehabilitation  Service  and  the  Social  Security  Administra- 
tion, which  administer  Medicaid  and  Medicare  respectively. 

The  Office  of  Nursing  Home  Affairs  has  no  direct  authority  over 
any  other  HEW  unit.  The  director  serves  at  the  pleasure  of  the 
Secretary  and  Assistant  Secretary.  With  the  departure  of  Secre- 
tary Elliot  Richardson  and  Under  Secretary  John  Veneman,  Dr. 
Callender's  ability  to  influence  policy  appeared  to  wane.  ( See  page  107 
of  this  part  for  details  of  HEW  reorganization  giving  the  Office 
of  Nursing  Home  Affairs  more  enforcement  authority.) 

In  short,  the  reality  is  far  from  the  rhetoric  of  August  1971, 
wherein  the  President  promised  a  nursing  home  "czar."  The  term 
"czar"  was  used  by  the  White  House  to  symbolize  centralization  of 
authority  in  one  person.  This  hasn't  happened.  Responsibility  for 
nursing  homes  within  HEW  is  still  diffused. 

4.  Enlarging  the  Federal  Enforcement  Capability 

What  the  President  said: 

"I  am  requesting  funds  to  enlarge  our  Federal  enforcement  pro- 
gram by  creating  150  additional  positions.  This  will  enable  the  Fed- 
eral Government  more  effectively  to  meet  its  own  responsibilities  under 
the  law  and  to  support  State  enforcement  efforts." 

Action: 

A  staff  expansion  was  requested  and  authorized  by  Congress  as  part 
of  a  $9.6  million  nursing  home  supplemental  appropriation  sent  to  the 
Congress  on  October  7, 1971  and  signed  by  the  President  on  December 
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28,  1971.  The  new  funds  enabled  deployment  of  227  additional  en- 
forcement personnel,  with  most  distributed  among  10  HEW  regional 
offices  to  provide  technical  assistance  to  State  inspection  programs. 

Comment: 

The  request  for  150  new  positions  in  HEW  accounts  for  the 
greatest  portion  of  the  $9.6  million  appropriation.  Some  $3.7  mil- 
lion went  to  create  the  new  positions.  An  additional  $300,000  went 
to  put  HEW's  audit  and  review  procedures  on  a  2-year  cycle.  The 
discrepancy  between  the  new  150  positions  requested  and  the  227  en- 
forcement personnel  deployed  is  not  otherwise  explained  by  HEW. 

Mai  Schechter,  Washington  editor  of  Hospital  Practice  comments : 
"This  25-fold  increase  indicates  what  Medicaid  staffing  should  have 
been  in  recent  years,  it  may  also  indicate  why  reforms  legislated  by 
Congress  have  failed  to  emerge  at  the  bedsides  of  Medicaid  pa- 
tients." ^9 

Despite  the  increase  in  the  numbers  of  personnel,  enforcement  will 
continue  to  remain  a  State  function.  State  inspectors  who  inspect  for 
purposes  of  State  licensure  will  also  continue  the  inspections  for  Medi- 
care-Medicaid.  Decisions  to  discipline  or  close  a  nursing  home  will  be 
State  decisions.  The  Federal  Government  is  still  in  an  advisory  po- 
sition. There  are  a  great  many  more  advisors  with  no  real  powers 
to  compel  proper  performance.  Pressure  from  Federal  personnel 
on  State  officials  will  continue  to  result  in  pressures  on  the  State  elected 
representatives  to  stop  the  "harassment"  by  the  Federal  Govern- 
ment. The  intervention  of  such  elected  officials  in  the  past  has  been 
enough  to  nullify  even  the  feeble  efforts  HEW  offered.  There  is  no 
reason  to  believe  this  pattern  will  not  continue. 

5.  Short-Term  Training  of  Personnel 

What  the  President  said: 

"I  have  directed  the  Department  of  Health,  Education,  and  Welfare 
to  institute  a  new  program  of  short-term  courses  for  physicians,  nurses, 
dieticians,  social  workers,  and  others  who  are  regularly  involved  in 
furnishing  services  to  nursing  home  patients.  Appropriate  professional 
organizations  will  be  involved  in  developing  plans  and  course  materials 
for  this  program  and  the  latest  research  findings  in  this  complex  field 
will  also  be  utilized.  In  too  many  oases,  those  who  provide  nursing 
home  care — though  they  be  generally  well  prepared  for  their  profes- 
sion— ^have  not  been  adequately  trained  to  meet  the  special  needs  of  the 
elderly.  Our  new  program  will  help  correct  this  deficiency." 

Action: 

Federally  sponsored  programs  operated  ill  conjunction  with  national 
professional  associations  and  nursing  home  groups  are  programed  to 
reach  40,000  of  the  Nation's  500,000  long-term  care  personnel.  The 
primary  focus  will  be  on  physicians,  nurses,  nursing  home  adminis- 
trators, and  patient  activity  directors. 


Washington  Star,  August  13,  1972. 
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Comment: 

Short-term  training  for  nursing  home  personnel  is  the  most 
potentially  beneficial  part  of  the  entire  Nixon  Plan.  As  of  July 
1973,  the  promised  40,000  (of  the  Nation's  over  500,000)  nursing 
home  employees  had  received  such  training. 

First,  it  should  be  stated  that  the  program  is  nowhere  near  the  scope 
it  should  be  to  solve  the  problem.  In  terms  of  duration  these  training 
programs  were  2  and  3  day  seminars.  In  terms  of  numbers,  40,000 
out  of  500,000  employees  is  hardly  significant.  Finally,  the  over- 
whelming need  in  nursing  homes  is  for  the  training  of  aides  and  order- 
lies who  account  for  the  great  majority  of  nursing  home  personnel. 
Moreover,  they  provide  about  90  percent  of  the  patient  care.  Some 
cities  charge  that  these  individuals  have  benefited  little  from  the 
training  grants. 

The  following  is  a  partial  list  of  HEW  training  grants  out  of  the 
total  allotment  of  $2.4  million : 

The  American  Nursing  Home  Association  received  $139,000  to  pro- 
vide 2-day  training  programs  for  10,000  individuals  in  ways  to  expand, 
develop,  and  enrich  the  lives  of  the  Nation's  nursing  home  patients.  In 
shoit,  one-fourth  of  those  40,000  personnel  are  not  trained  to  take  care 
of  patients  but  how  to  "enrich  their  lives."  The  latter  suggests  recrea- 
tion, activities,  and  crafts  which  are  important.  But  spending  for 
elementary  training  in  patient  care  and  the  administration  of  drugs 
and  their  effects  would  certainly  appear  to  be  a  more  appropriate  use 
of  the  money. 

The  American  Medical  Association  received  $172,000  to  hold  10 
seminars ;  one  in  each  HEW  region,  with  the  specific  purposes  of  iden- 
tifying a  medical  director's  specific  duties  in  a  nursing  home,  prepar- 
ing physicians  to  serve  as  medical  directors,  and  upgrading  the  abili- 
ties of  those  who  already  hold  such  positions.  These  seminars  antic- 
ipated that  the  new  skilled  nursing  facility  regulations  would  require 
all  participating  facilities  to  have  a  medical  director.  The  require- 
ment, wdiile  present  in  early  drafts,  was  deleted  in  final  regulations, 
but  reincorporated  in  October  1974. 

The  Association  of  University  Programs  in  Hospital  Administra- 
tion received  $71,124  for  the  development  of  curriculum  modules  in 
long-term  care  administration.  Apparently  it  was  assumed  that  there 
were  no  existing  educational  programs  to  serv^e  as  prototypes  for  wider 
duplication. 

The  American  Nurses  Association  received  $355,760  to  train  3,000 
registered  nurses  now  employed  in  nursing  homes  in  geriatrics.  This 
is  perhaps  the  most  beneficial  of  all  the  contracts  evaluated  in  this 
sequence. 

20  Press  release,  HEW  NEWS,  Department  of  Health,  Education  and  Welfare,  Health 
Services  and  Mental  Health  Administration,  Community  Health  Service.  HEW  Comments  : 
As  early  as  FY  73  the  thrust  of  provider  (patient  care)  training  has  been  away  from 
contracts  with  professional  groups  to  identification  of  "centers  of  excellence",  facilities 
in  each  region  where  team  training  of  personnel  can  be  conducted  on  site.  Of  the  approxi- 
mately 44.000  workers  trained,  10,612  have  been  RNs  and  almost  9,000  LPNs  and  aides. 
This  activity  is  conducted  by  the  Division  of  Long-Term  Care  in  the  Bureau  of  Health 
Services  Research,  HRA. 

In  addition  to  awards  made  to  training  sites,  funds  are  allocated  to  each  Regional 
Office,  where  the  Long-Term  Care  Training  Coordinator  assigned  by  DLTC  designs  or 
plans  for  training  to  meet  special  needs  of  States  in  that  region.  Four  contracts  for  training 
nurses  aides  in  rural  areas  are  in  force. 
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In  addition,  several  State  and  local  organizations  also  received 
funds.21 

HEW  admits  that  only  40,000  have  been  "trained,"  and  this  training 
consisted  of  2  or  at  most  3-day  seminars.  Clearly,  it  was  HEWs  hope 
that  the  training  would  have  a  "spread  effect."  This  is  obvious  from 
the  use  of  the  w  ord  "prototype"  seminars.  It  is  very  difficult  to  provide 
much  training  of  nursing  home  personnel  wath  only  $2.4  million.  By 
any  measure  this  training  effort,  w^ith  a  few  exceptions,  has  not  been 
geared  toward  the  aides  and  orderlies  who  make  up  most  of  the  Nation's 
nursing  home  personnel.  Training  needs  to  be  continuous,  not  an 
isolated  episode  staged  in  hopes  that  it  will  spread.  In  an  industry 
where  aides  have  a  turnover  rate  of  approximately  75  percent,  con- 
tinuous training  is  not  too  much  to  expect.  Finally,  there  are  some  who 
would  oppose  the  distribution  of  so  much  of  this  limited  amount  of 
money  to  the  major  professional  organizations.  While  the  organizations 
might  provide  specialized  expertise,  it  might  be  asked  what  such 
organizations  have  done  on  their  own  to  train  personnel  before  this 
HEW  initiative. 

6.  Committing  HEW  To  Set  Up  "Ombudsman"  or  Investigative 

Units 

What  the  President  said: 

"I  have  also  directed  the  Department  of  Health,  Education,  and 
Welfare  to  assist  the  States  in  establishing  investigative  units  which 
will  respond  in  a  responsible  and  constructive  way  to  complaints  made 
by  or  on  behalf  of  individual  patients.  The  individual  w^ho  is  confined 
to  an  institution  and  dependent  upon  it  is  often  powerless  to  make  his 
voice  heard.  This  new  program  will  help  him  deal  with  concerns  such 
as  accounting  for  his  funds  and  other  personal  property,  protecting 
himself  against  involuntary  transfers  from  one  nursing  home  to 
another  or  to  a  mental  hospital,  and  gaining  a  fair  hearing  for  reports 
of  physical  and  psychological  abuse." 


21  Colorado  Associated  Nursing  Homes.  $115,530  to  provide  10  specialized  courses  of 
Instruction  for  the  10,000  nursing  home  personnel  In  Colorado  ;  Iowa  Nursing  Home  Asso- 
ciation, $120,000  funneled  through  15  area  community  colleges  to  provide  courses  from 
6  to  30  hours  for  nursing  home  personnel ;  Minnesota  Nursing  Home  Association,  $43,290 
to  train  400  coordinators  who  will  help  nursing  home  administrators  to  evaluate  nursing 
home  training  programs  ;  the  Metropolitan  Chicago  Nursing  Home  Association,  $45,570  to 
teach  700  trainers  of  nurses  aides  who  would  then  pass  on  what  they  learn  to  as  many 
as  7.000  personnel ;  the  Burke  Rehabilitation  Center  In  New  York,  $294,000  to  study 
day  hospital  and  day  care  as  an  alternative  to  placing  the  elderly  in  long-term  care  homes  : 
the  Massachusetts  Mental  Health  Research  Corporation.  $59,800  to  train  200  aides  and 
orderlies  In  35  nursing  homes  ;  the  State  of  South  Carolina  Division  of  Administration  In 
the  office  of  the  Governor,  $11,750  to  undertake  short-term  training  for  some  3,000  nurs- 
ing personnel  using  the  States  Educational  Television  Network  (the  South  Carolina 
Nursing  Home  Association  Is  a  subcontractor)  ;  the  Ohio  State  Department  of  Health 
$192,987  to  provide  training  for  300  Ohio  nursing  homes  ranging  from  6  to  30  hours 
duration  ;  the  University  of  Pittsburgh,  $153,574  to  conduct  14  short-term  training  courses 
(2  sessions  of  12  hours  each)  in  four  locations  in  Pennsylvania;  Adelphl  University  in 
New  York,  $69,000  to  provide  training  to  individuals  who  will  themselves  become  trainers 
with  the  hope  of  reaching  3,500  trainees  ;  North  Texas  University,  $58,000  to  train  per- 
sonnel In  75  north  Texas  nursing  homes  ;  University  of  Southern  California,  $49,600  to 
prepare  trainers  from  21  nursing  homes  in  the  Los  Angeles  area  with  a  hoped  spread  ef- 
fect of  1,000  personnel. 

In  addition,  there  have  been  several  hundreds  of  thousands  of  dollars  awarded  by  the 
National  Center  for  Health  Research  and  Development  to  focus  on  the  quality  of  care  issue. 
Some  of  the  Contractors  were  the  Iowa  Hospital  Association  (Data  Systems)  ;  Department 
of  Public  Health,  Illinois  Data  Systems  ;  Paul  Denson.  Harvard  (Quality  of  Care)  ;  Medi- 
cus  Corporation  ;  and  Rush  Presbyterian  St.  Luke,  Chicago  (Quality  care)  ;  Executive  Of- 
fice of  Elder  Affairs.  Commonwealth  Massachusetts  (alternatives  to  institutionalization). 
There  are  also  smaller  contracts,  such  as  to  the  Robert  Brady  Company,  to  produce 
material  for  use  in  the  training  of  nursing  home  personnel.  The  mental  health  problems  of 
nursing  home  patients  is  the  subject  of  inquiry  bv  the  National  Institute  of  Mental  Health 
and  the  American  Gerontological  Society. 


I  Action: 

1  Five  so  called  "ombudsman"  units  were  fimded  in  June  1972. 
■j  Four  contracts  are  with  State  governments  to  establish  State  level 
!  offices  linked  to  a  local  unit.  Pending  the  announcement  of  these  five 
I  contracts,  the  855  Social  Security  District  Offices  were  directed  to  re- 
j  ceive  complaints  from  patients  or  relatives  for  forwarding  to  Federal 
I  agencies.  The  White  House  reported  that  more  than  2,000  complaints 
had  been  acted  upon  by  July  1972. 

I  Details  of  the  Ombudsman  contracts  totalling  $500,000  are  as 
follows : 

Idaho :  In  Idaho  the  $49,500  contract  calls  for  an  assistant  attorney 

II  general,  located  in  the  State  Department  of  Special  Services,  to  serve 
\    as  the  nursing  home  ombudsman.  His  unit,  based  in  Boise,  initially 
j    concentrates  on  the  seven-county  Treasure  Valley  area  of  southwest- 
em  Idaho. 

The  Idaho  unit  has  been  linked  to  an  advisory  committee  composed 
u    of  nursing  home  consumers,  providers,  and  representatives  of  State 
11    agencies.  Volunteers,  recruited  from  local  organizations,  will  partici- 
pate. 

Pennsylvania :  Pennsylvania,  under  a  $108,000  contract,  has  its  om- 
budsman in  the  Governor's  office  under  the  Council  of  Human  Serv- 
ices, with  an  advisory  council  of  12  (half  to  be  over  60)  representing 
consumers,  professional  groups,  and  the  nursing  home  industry. 

A  local  Philadelphia  ombudsman  unit,  operated  by  the  Nursing 
Home  Campaign  Committee,  Inc.,  works  through  volunteers.  A  Pitts- 
burgh local  unit  is  staffed  and  directed  by  the  State  ombudsman. 

South  Carolina:  The  State  unit  in  South  Carolina,  under  a  $82,400 
contract,  is  in  the  State  Commission  on  Aging,  an  agency  directly 
responsible  to  the  Governor.  A  regional  unit  in  Columbia  serves  the 
Central  Midlands  Regional  Planning  District.  Volunteers  will  be 
trained  to  work  at  both  State  and  regional  levels.  The  medical  founda- 
tions, a  subsidiary  of  the  South  Carolina  Medical  Association,  screen 
medical  care  complaints  and  advise  on  action. 

Wisconsin :  In  the  State  of  Wisconsin,  the  office  of  the  Lieutenant 
Governor,  which  received  a  $146,000  contract,  has  been  investigating 
nursing  home  care  for  the  past  2  years  handled  about  1,000  complaints ; 
it  operates  the  State  nursing  ombudsman  program,  with  a  local  unit  in 
!  Milwaukee.  Senior  citizen  volunteers  surveyed  Wisconsin  in  nursing 
I  homes. 

I  The  National  Omhudsman  Program :  The  one  exception  to  this  pat- 
tern of  State  units,  and  the  most  promising,  is  the  program  sponsored 
by  the  Js^ational  Council  of  Senior  Citizens  which  received  $175,900. 
Its  independent  program  is  headquartered  in  Washington,  D.C,  with 
a  State  unit  in  Lansing,  Mich.,  and  two  local  units  in  Detroit  and  the 
upper  Michigan  peninsula. 

Comment: 

HEW's  announced  intention  with  respect  to  these  "ombudsman" 
units  is  (1)  to  resolve  complaints  of  residents;  (2)  to  document  signif- 
icant problems  in  the  nursing  home  field;  and  (3)  to  test  the  effective- 

22  "HEW  Awards  $500,000  to  Test  Ombudsman  Nursing  Home  Programs",  Aging, 
Auj^ust  19T2  p  o 

23  Senior  Citizen  News,  September  1972,  p.  3.  On  June  30,  1973,  HEW  let  H-year  contracts 
to  Oregon  and  Massachusetts  expanding  the  number  of  ombudsman  projects  to  seven. 
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ness  of  the  use  of  volunteers  in  resolving  the  problems  of  nursing  home 
patients.  HEW  is  testing  several  approaches  to  determine  what  are 
the  most  appropriate  methods  to  the  ombudsman  solution. 

The  ombudsman  program  could  have  far  reaching  effects  in  that 
the  general  community  might  become  intimately  involved  in  the  day- 
to-day  operation  of  nursing  homes.  Some  experts  believe  that  im- 
proper care  exists  in  nursing  homes  siniply  because  the  institutions 
are  isolated  from  the  mainstream  of  society,  including  the  general 
public,  physicians,  and  other  medical  personnel. 

Assuming  that  the  ombudsman  program  is  viable,  there  is  no  legis- 
lation requiring  the  States  to  establish  such  programs.  (Two  States 
have  established  them  voluntarily,  Illinois  and  Hawaii).  In  provid- 
ing utilization  reviews,  medical  reviews  and  professional  reviews — 
all  of  which  are  required  by  the  present  law — States  might  be  reluc- 
tant to  set  up  further  units.  Cost  would  obviously  be  a  factor.  It  is 
doubtful  that  ombudsman  units  could  function  unless  they  were  re- 
quired by  law  and  the  Federal  Government  bore  some  of  the  expenses. 

Of  the  three  purposes  HEW  ascribed  to  the  ombudsman  program, 
two  seem  superfluous  and  unnecessary:  testing  the  use  of  volunteers 
in  nursing  homes  and  the  documentation  of  significant  problems  in 
the  field  of  long-term  care. 

The  National  Center  for  Voluntary  Action  and  numerous  existing 
experiments  in  nursing  homes  have  proved  the  value  of  volunteers. 

The  ombudsman  program — its  critics  maintain — is  not  an  effective 
method  of  documenting  problems  in  the  field  of  long-term  care.  By 
definition  the  program  starts  with  a  cadre  of  a  few  trained  personnel 
who  hope  to  utilize  and  train  volunteers.  The  documentation  of  prob- 
lems should  be  left  to  more  experienced  hands. 

There  are  many  who  argue  that  the  primary  existence  of  an  ombuds- 
man organization  is  to  resolve  complaints.  To  do  this  the  agency  must 
have  independence  and  power,  for  example,  access  to  State  inspec- 
tion records  and  files.  Perhaps  the  power  of  subpena  should  also  be 
provided,  but  it  is  essential  that  the  agency  have  some  ability  to  in- 
fluence the  destiny  of  the  State's  nursing  home  industry.  Such  tools 
might  include  a  rating  system  of  various  homes  in  the  State  or  some 
input  in  the  States  power  to  suspend  a  nursing  home  from  par- 
ticipating in  State  or  Federal  program. 

Ombudsman  units  should  not  be  involved  in  the  quarrels  or  power 
struggle  between  the  State  health  and  welfare  departments,  or  between 
these  departments  and  the  Governor's  office.  The  ombudsman  program 
needs  reasonable  assurance  that  its  funding  will  continue  year  after 
year.  Without  a  sense  of  permanence,  its  recommendations  might  not 
be  taken  seriously. 

It  is  too  early  to  evaluate  the  ombudsman  program  in  full.  There 
are  encouraging  reports  which  relate  to  the  involvement  of  older 
Americans  in  visiting  their  infirm  peers.  This  can  only  have  beneficial 
results,  but  the  proper  label  for  this  kind  of  an  organization  is  a 
visiting  society,  not  an  ombudsman  program.  Wliile  the  NCSC  proj- 
ect appears  to  have  the  best  chance,  there  is  not  one  "ombudsman" 
model  which  has  the  three  factors  necessary  to  significant  success: 
(1)  power  to  influence  the  status  of  nursing  homes  financially;  (2) 
independence  from  the  exigencies  of  State  government;  and  (3)  some 
degree  of  continuity. 
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7.  A  Comprehexsi^t:  Re\t:eav  of  Loxg-Term  Care  Facilities 

What  the  President  said: 

"I  am  also  directing  the  Secretary  of  Health,  Education,  and  Wel- 
fare to  undertake  a  comprehensive  review  of  the  use  of  long-term 
care  facilities  as  well  as  the  standards  and  practices  of  nursing  homes 
and  to  recommend  any  further  remedial  measures  that  may  be  appro- 
priate. Such  a  review  is  badly  needed.  Study  after  study  tells  us — 
compellingly — that  many  things  are  wrong  with  certain  nursing  home 
facilities,  but  there  is  not  yet  a  clear  enough  understanding  of  all  the 
steps  that  must  be  taken  to  correct  this  picture." 

Action: 

The  Office  of  Xursing  Home  Affairs  ...  in  conjunction  with  other 
groups  (including  those  within  HEW)  has  identified  the  primary 
issues  of  long-term  care  needing  additional  study,  with  emphasis  on 
the  quality  of  care,  alternatives  to  institutional  care,  data  collection 
and  analysis,  and  the  costs  of  long-term  care,  day  care,  and  homemaker 
ser^dces. 

Comment: 

HEW  is  reportedly  studying  indices  of  quality  of  care  in  nursing 
homes,  alternatives  to  institutionalization,  nursing  home  costs,  and 
data  collection. 

With  respect  to  data  collection,  there  is  and  has  been  a  crying  need 
for  reliable  statistics  in  the  nursing  home  field. 

With  respect  to  quality  of  care,  there  have  been  many  studies  but 
none  on  any  large  scale.  The  results  should  be  useful. 

The  discussion  of  alternatives  to  institutionalization  is  very  popular 
at  the  present  time.  It  is  obvious  that  such  alternatives,  if  they  existed, 
would  prevent  premature  institutionalization  by  helping  to  maintain 
individuals  in  their  own  homes.^^  It  is  hoped  that  studies  will  focus  on 
the  costs  of  benefits,  and  the  length  of  possible  postponement  of  entry 
into  a  long-term  facility. 

The  issue  of  nursing  home  costs  is  a  fruitful  topic  for  inquiry.  Sena- 
tor Moss  asked  HEW  Under  Secretary  John  Yeneman  to  study  nursing 
home  profits  as  well.  A  report  was  presented  in  January  1974  with 
further  studies  continuing.  (See  Supporting  Paper  No.  9). 

Another  subject  worthy  of  HEW  inquiry  is  the  question  of  who 
owns  nursing  homes  and  what  are  the  implications?  Evidence  col- 
lected by  the  subcommittee  indicates  that  a  small  number  of 
individuals  control  a  large  number  of  nursing  homes  in  at  least 
three  States.  A  more  comprehensive  study  is  needed. 

8.  Cutting  Off  Federal  Funds  to  Substandard  Homes 

What  the  President  said: 

"One  thing  you  can  be  sure,  I  do  not  believe  that  Medicaid  and  Medi- 
care funds  should  go  to  substandard  nursing  homes  in  this  country 
and  subsidize  them." 


^*  See  Part  4,  pp.  57-64. 


40-057  O  -  74  -  8 


104 


Action: 

As  of  July  19,  1972,  the  Department  of  Health,  Education,  and 
Welfare  surveyed  the  Medicaid  nursing  home  standard  enforcement 
programs  of  47  States,  Puerto  Rico,  and  the  District  of  Columbia,  and 
found  39  States  deficient  as  of  November  30,  1971.  States  were  given 
until  February  1,  1972,  to  upgrade  certification  programs,  and  until 
July  1, 1972,  to  act  on  certification  of  all  7,000  Medicaid  skilled  nursing 
homes.  As  of  this  date,  579  facilities  have  been  decertified  or  have 
withdrawn  from  the  program  in  face  of  the  application  of  Federal 
standards;  4,766  have  been  certified  with  6-month  timetables  to  cor- 
rect deficiencies  not  affecting  patient  health  and  safety;  1,469  have 
been  found  in  full  conformity  with  all  Federal  standards;  and  244 
remain  in  process  of  certification  with  final  action  expected  on  or 
before  July  31. 
Comment: 

In  short,  88  percent  of  the  nursing  homes  previously  qualifying  for 
Medicaid  continue  to  qualify.  Some  606  facilities  have  been  decertified 
or  dropped  out  of  Medicaid.  Specifically,  327  were  decertified  by  the 
States,  and  another  279  dropped  out  voluntarily.^^  About  28,000  pa- 
tients were  involved.  One-half  of  this  number  were  in  eleven  facilities 
for  the  mentally  retarded  in  New  York  State,  and  now  qualify  as 
intermediate  care  patients.  About  2,800  patients  Avere  moved  to  other 
skilled  nursing  homes  and  about  9,000  to  homes  for  the  aged. 

With  respect  to  Medicare,  Secretary  Richardson  told  the  1971 
White  House  Conference  on  Aging  that,  since  Medicare  began,  100 
facilities  have  been  terminated  for  failure  to  meet  standards.  Tn  addi- 
tion, some  2,000  facilities  have  voluntarily  withdrawn.  In  short  there 
have  been  about  6,500  facilities  participating  in  Medicare  at  one 
time  or  another.  Some  100  were  dropped  by  Government  action,  and 
another  43  were  put  on  notice  of  intent  to  cut  Federal  funds  if  they 
did  not  improve.  The  Reverend  John  Mason,  Director  of  Social  Serv- 
ices, American  Lutheran  Church,  commented:  "The  quality  of  your 
inspection  and  enforcement  program  is  not  something  I  would  be 
proud  of  in  my  own  program.  If  6,500  homes  have  participated  in 
Medicare  at  one  time  or  another  and  HEW  has  decertified  100  and 
perhaps  another  43  now  hanging  in  abeyance,  that  means  about  1.5 
percent  has  been  disqualified  for  failure  to  meet  standards."  ^® 

For  all  the  publicity,  the  enforcement  activities  of  HEW  con- 
tinue to  be  more  paper  than  real.  Many  experts  contend  that  the 
only  reason  for  decertification  is  a  gross  failure  to  meet  fire  safety 
standards — posing  an  immediate  and  continuing  hazard  to  pa- 
tients. For  all  the  talk  about  inspections  there  is  little  evidence 
to  suggest  that  any  attention  is  being  given  to  patient  care.  Un- 
fortunately, the  few  Federal  inspectors  have  directed  their  time  to 
determining  such  things  as : 

Whether  nursing  homes  have  valid  transfer  agreements. 

Whether  there  are  written  patient  care  plans. 

Whether  there  is  a  contract  between  the  health  and  welfare  de- 
partments of  the  State,  and 

Whether  Federal  standards  are  used  to  certify  nursing  homes 
for  Medicaid. 


25  "President  Given  Report  on  Upgrading  of  Nursing  Homes",  Aging,  August  1972,  p.  6. 
2«  Letter  of  Dec.  6,  1971,  to  HEW  Secretary  Elliot  Richardson  from  Reverend  John 
Mason,  Director  of  Social  Services,  American  Lutheran  Church. 


1Q5 


II.  THE  NIXON  NURSING  HOME  "REFORMS": 
AN  EXPERT  EVALUATION 

Early  in  1973,  the  subcommittee  sent  a  questionnaire  to  150  experts 
in  the  field  of  long-term  care.  They  were  sent  to  the  director  of  each 
State's  department  of  health,  and  to  those  on  a  list  of  names  supplied 
by  the  American  Association  of  Homes  for  the  Aging  and  the  Ameri- 
can Xursing  Home  Administrators.  In  addition,  the  subcommittee 
directed  the  questionnaire  to  some  physicians  participating  in  the 
AJVIA  seminars  on  medical  directors,  and  to  selected  nurses,  labor 
leaders,  spokesmen  for  senior  citizens  groups  and  consumer  advocates. 

Some  120  of  the  questionnaires  were  returned. 

Experts  were  asked  to  identify  the  major  problems  in  the  field  of 
long-term  care  and  to  indicate  whether  the  President's  program  was 
reaching  these  issues.  The  major  problems  were : 

Mentioned  ty 


Inadequate  reimbursement*  55 

Inadequate  training  of  personnel  38 

Absence  of  physicians  22 

Lax  or  uneven  enforcement  of  standards  27 

Society's  treatment  of  the  elderly   8 

The  profit  motive   5 


*Aii  HEW  grant  was  awarded  by  the  Division  of  Long-Term  Care,  Bureau  of  Health 
Services  Research.  Health  Resources  Administration  to  the  American  Association  of  Homes 
for  the  Aging  and  the  American  Nursing  Home  Association  to  develop  tools  and  systems 
to  collect  cost  data.  P.L.  92-603  mandates  reasonable  cost-related  reimbursement  by  1976. 

It  is  clear  that  some  experts  mentioned  more  than  one  problem  while 
others  mentioned  just  one.  Of  the  118  that  answered  this  question,  101 
or  86  percent  stated  the  major  problems  in  the  field  had  not  been 
reached  by  the  President's  program. 

When  asked :  "Has  the  quality  of  patient  care  been  improved  because 
of  the  Nixon  reforms?"  63  percent  said  to  a  minor  degree;  18  percent 
said  not  at  all.  Only  17  percent  said  there  had  been  "moderate"  im- 
provement and  3  percent  said  there  had  been  "substantial"  improve- 
ment. 

In  short,  80  percent  indicated  that  the  quality  of  care  had  been 
improved  only  to  a  minor  degree  or  not  at  all  by  the  Nixon  reform. 

Some  52  percent  of  the  respondents  said  that  the  President's  pro- 
gram had  been  "slightly"  successful  in  eliminating  substandard  nurs- 
ing homes,  and  another  24  percent  said  "not  at  all."  Only  4  percent 
said  the  President's  program  was  "very  successful"  in  eliminating 
substandard  homes,  and  21  percent  indicated  it  was  "moderately 
successful."  ( See  table,  p.  106. ) 

Finally  the  experts  were  asked  for  their  overall  opinion  of  the  Presi- 
dent's commitment  to  nursing  home  reform.  Many  felt  there  was  too 
much  emphasis  on  inspection  and  enforcement  and  not  enough  on 
patient  care.  A  very  small  minority  of  the  responses  gave  the  Presi- 
dent credit  for  "good  intentions  but  bad  execution."  Typical  of  the 
assessments  received  are : 

•  "Viewed  in  its  totality,  six  of  the  eight  points  are  generally 
punitive,  vindictive,  punishing,  threatening,  oppressive,  and 
negative!  (About  the  only  thing  good  that  can  be  said  for  them 
is  that  they  are  good  for  the  economy  and  the  bureaucracy.  They 
create  white  collar  jobs  for  inspectors  and  enforcement  officers. 
The  single  initiative  that  could  have  some  positive  impact  (No. 
5)  'to  institute  short  term  training  of  health  workers,'  has  floun- 
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dered  for  lack  of  a  clear  policy,  goal  or  direction.  Yet,  this  is 
the  only  aspect  of  the  whole  program  that  has  potential  payoff, 
and  which  should  continue." 

•  "It  is  a  punitive  approach,  where  the  major  effort  is  to  hire  an 
elite  cadre  of  investigators  rather  than  assist  a  vital  industry  in 
fulfilling  their  commitment  to  the  elderly." 

•  "The  President  mouths  pious  words  but  does  little  to  reach  the 
real  problems  involved ;  namely,  financing  of  institutional  care." 

•  "Too  much  talk  about  quality  and  enforcement  of  standards  while 
at  the  same  time  cutting  back  funds  which  will  enable  those 
standards  to  be  implemented." 


RESULTS  OF  QUESTIONNAIRE  ON  THE  EFFEGTIVENESS  OF  THE  NIXON 
NURSING  HOME  "rEFORMS" 

Total  questionnaires  sent  150 ;  120  received — 80  percent  return. 

(1)  (a)  What  are  the  most  significant  i^roblems  in  the  nursing  home  field? 
Problem :  Mentioned  hy 

Inadequate  reimbursement   55 

Inadequate  training  of  personnel   38 

Absence  of  phj^sicians   22 

Lax  or  uneven  enforcement  of  standards   27 

Society's  treatment  of  the  elderly   8 

The  profit  motive   5 

(b)  Have  these  programs  been  reached  by  the  President's  program? 

Percent 

Answering  "no"   (101)   86 

Answering  "yes"  (17)   14 

Total  answering  this  question  :  (118) 

(2)  Has  the  quality  of  patient  care  heen  improved  because  of  the  Nixon 
"reforms"? 

Percent 

Substantially   (4)   3 

Moderately  (20)   17 

To  a  minor  degree  (73)   62 

Not  at  all  (21)   18 

Total  answering  this  question  :  (118) 

(3)  Has  the  President's  program  been  successful  in  eliminating  substandard 
nursing  homes? 

Percent 

Very  successful  (5)   4 

Moderately  successful  (25)   21 

Slightly  successful  (62)   52 

Not  at  all  (28)   24 

Total  answering  this  question  :  (120) 

(4)  What  is  your  overall  assessment  of  the  President's  commitment  to  solv- 
ing nursing  home  problems?  (Various  answers  received.) 

THE  HEW  NURSING  HOME  REFORMS— PART  II 

HEW  Assistant  Secretary  Frank  Carlucci,  in  June  1974,  again 
aroused  hopes  of  senior  citizens  and  consumer  advocates  by  announcing 
a  f  ollowup  to  President  Nixon's  eight-point  plan.  Earlier,  in  a  personal 
letter  to  Senator  Moss,  Oarlucci  announced  the  consolidation  of  au- 
thority for  overseeing  the  enforcement  of  Federal  standards  in  the 
hands  of  HEW  regional  directors  and  his  intention  to  improve  the 
quality  of  long-term  care.^^ 


27  Washington  Report  on  Long-Term  Care,  June  28,  1974,  Federal  Register,  June  13,  1974. 
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Carlucci's  plan  includes  the  following : 

•  Unannounced  inspection  of  304  randomly  selected  nursing  homes 
around  the  Nation  by  HEW  validation  teams.  Each  team  will 
have  a  physician,  a  registered  nurse,  a  physical  therapist,  a  nu- 
tritionist, a  pharmacist,  a  fire  and  safety  engineer,  and  a  health 
care  facility  administrator.  The  team  will  spend  a  minimum  of 
2  days  in  each  facility,  assessing  the  quality  of  nursing  home  care. 

•  Creation  of  a  long-term  care  management  information  system 
which  can  supply  information  rapidly  about  surveys,  certifica- 
tion, inspections,  and  the  status  of  individual  homes. 

•  The  establishment  of  monthly  cost  of  care  indices  with  separate 
estimates  for  skilled  nursing  care  and  intermediate  care. 

•  The  development  of  uniform  inspections  and  a  system  of  uniform 
ratings  for  nursing  homes.  A  "scoreboard"  rating  of  "A"  for  a 
facility  would  carry  the  same  meaning  in  every  State. 

•  Organization  in  regional  offices  of  long-term  care  standards  en- 
forcement units  and  confirmation  of  responsibilities  {Federal 
Register^  J une  13, 197 4) . 

•  Development  of  instructional  guidelines  for  SNF,  ICF,  and  IME. 

•  Preparation  of  regional  director's  and  State  agency  standard  op- 
erating procedure  manuals  for  long-term  care  standards  enforce- 
ment. 

•  Continuation  of  health  facility  surveyor  improvement  program 
as  well  as  training  of  nursing  home  provider  personnel. 

•  Confirmation  of  Office  of  Nursing  Home  Affairs  roles  and  respon- 
sibilities {Federal  Register^  September  30, 1974). 

•  Organization  of  Interagency  Advisory  Group  under  the  Chair- 
manship of  the  Office  of  the  Under  Secretary  and  the  Office  of 
Nursing  Home  Affairs  to  coordinate  long-term  care  activities. 

The  August  30,  1974,  Federal  Register  contains  details  of  HEW's 
latest  reorganization  giving  the  Office  of  Nursing  Home  Affairs  greater 
authority.  Two  divisions  are  created  within  the  agency:  (1)  The 
Division  of  Standards  Enforcement,  and  (2)  the  Division  of  Policy 
Development.^^ 

These  initiatives  are  welcome  but  still  far  from  the  massive  re- 
form effort  that  is  required.  Whether  they  will  be  the  basis  of  a 
wider  and  genuine  effort  to  improve  the  quality  of  nursing  home 
care  of  fading  actions  of  the  moment  remains  to  be  seen. 

SUMMARY 

Major  changes  in  national  policy  in  the  field  of  long-term  care  are 
long  overdue.  The  Nixon  reforms,  while  bringing  some  improve- 
ments, fail  to  come  to  grips  with  the  root  causes  of  poor  nursing 
home  care. 

On  the  positive  side,  it  is  possible  that  the  training  program  initi- 
ated will  spread  beyond  the  40,000  original  trainees.  In  fact,  as  of  Jan- 
uary 1974  HEW  claimed  that  14,485  more  personnel  had  been  trained. 
Nevertheless,  this  is  still  far  short  of  the  meaningful  training  program 
that  is  needed. 

It  is  also  possible  that  the  ombudsman  projects  will  grow  in  strength 
and  function  as  advocates  for  nursing  home  residents  and  their  rela- 


ys Washington  Report  on  Long-Term  Care,  September  6,  1974. 
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tives.  It  is  also  possible  that  the  Office  of  Nursing  Home  Affairs  will 
receive  more  responsibility.  However,  until  it  receives  direct  "line 
authority"  over  other  HEW  agencies,  its  role  will  still  be  a  reflection 
of  the  interest  of  the  Secretary  and  Under  Secretary  in  long-term 
care  rather  than  a  responsibility  fixed  in  law. 

The  efforts  of  HEW  to  study  several  primary  issues  in  long-term 
care  are  welcome  and  greatly  needed — especially  with  respect  to  nurs- 
ing home  costs,  profits,  and  quality  of  care. 

On  the  negative  side,  the  Nixon  reforms  placed  heavy  emphasis  on 
more  and  better  "policing"  efforts,  while  the  Federal  role  in  the  en- 
forcement of  standards  remain  negligible.  The  States  will  still  have 
the  responsibility  to  insure  that  facilities  conform  to  Federal  stamd- 
ards  as  well  as  their  otvn.  This  very  fact  Avas  cited  by  HEW  spokesmen 
previously  as  the  primary  cause  of  "widespread  non-enforcement  of 
standards." 

Taken  in  their  best  light,  the  Nixon  reforms  have  been  sadly 
overshadowed  by  the  administration's  efforts  to  cut  back  the 
overall  Medicaid  budget.  Previous  parts  of  this  report  have  il- 
lustrated how  budget  considerations  have  resulted  in  a  restrictive 
definition  of  skilled  care  and  a  serious  weakening  of  standards 
for  both  skilled  and  intermediate  care. 

What  remains,  unhappily,  is  a  continuing  lack  of  Federal  direc- 
tion in  the  field  of  long-term  care  which  is  unsatisfactory  to  all 
parties  concerned. 


INITIAL  RECOMMENDATIONS 


TOWARD  A  NATIONAL  POLICY  ON  LONG-TERM  CARE 

A  National  policy  on  long-term  care — comprehensive,  coherent 
and  attentive  to  the  needs  of  older  Americans — does  not  exist  in 
the  United  States  today.  The  need  for  such  a  policy  becomes  more 
evident  with  each  passing  day  that  brings  an  increasing  number  of 
older  Americans.  The  rapid  increase  in  America's  over-75  pop- 
ulation indicates  that  (1)  a  policy  is  needed  immediately,  and  (2) 
long-term  care  should  properly  be  considered  within  the  context 
of  national  health  insurance  plans. 

To  help  stimulate  discussion  and  actions  which  will  help  formulate 
that  policy  and  implement  it  in  an  orderly  and  far-sighted  fasliion, 
the  Subcommittee  offers  initial  recommendations  which  will  be  re- 
\4ewed  once  again  in  the  final  report  of  this  study.  They  are  not  nec- 
essarily the  only  appropriate  approach  to  a  national  policy  on  long- 
term  care. 

The  recommendations  are  offered  in  two  groupings:  (1)  to  provide 
a  comprehensive  benefits  with  heavy  emphasis  upon  improvement  of 
Medicare  coverage,  and  (2)  to  improve  the  inspection  and  enforcement 
of  nursing  home  standards. 

RECOMMENDATIONS  FOR  IMPROVING  BENEFITS 

The  ^ledicare  program  should  be  the  base  for  an  expanded  benefits 
package  for  the  infirm  elderly  for  two  reasons.  First,  because  of  its 
almost  universal  application  nearly  23  million  aged  and  disabled 
Americans  are  now  eligible  for  Medicare  coverage.  Second,  there  is 
great  dissatisfaction  with  the  Medicaid  program  and  the  "welfare" 
stigma  associated  with  it. 

In  developing  a  national  policy  on  long-term  care,  the  Subcommit- 
tee reeommends  that  the  following  immediate  steps  be  taken : 

1.  The  Medicare  nursing  home  program  should  be  greatly  expanded. 
It  should  include  100  days  (per  spell  of  illness)  in  a  skilled  nursing 
facility  as  now  provided,  and  an  additional  365  days  in  an  intermediate 
care  facility.  Co-insurance  should  begin  on  the  101st  day  for  skilled 
care,  and  on  the  266th  dav  for  intermediate  care.  After  a  patient  pays 
$1000  in  co-insurance  charges,  he  would  pay  no  further  costs.  Such  care 
should  be  provided  without  any  requirement  of  prior  hospitalization. 

2.  The  Medicaid  nursing  home  program  should  be  retained  as  a 
supplement  to  Medicare,  for  patients  who  need  care  for  more  than 
one  vear  and  for  other  purposes.  For  example.  Medicaid  can  pay  the 
Medicare  monthly  premium  charge  (now  $6.70  for  the  elderly  and 
disabled)  and  co-insurance  charges  for  indigents  for  medical  services. 
In  addition,  there  are  strong  arguments  for  continuing  other  Medicaid 
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services  for  the  elderly  poor,  particularly  hospitalization,  physician's 
services,  X-ray  and  laboratory  services  and  mental  health  care.  In 
addition.  States  should  be  allowed  to  provide  optional  services,  such 
as  dental  care  and  eye  care. 

3.  It  is  also  urged  that  these  additional  benefits  be  financed  by  gen- 
eral revenues,  instead  of  saddling  today's  workers  with  new  payroll 
taxes. 

4.  Eligibility  for  home  health  services  should  not  be  limited  to  those 
who  qualify  for  ''skilled  care".  The  numbers  of  reimbursable  home 
health  visits  under  Parts  A  and  B  should  be  increased  from  100  to  200. 
Relatively  few  Medicare  patients  require  more  than  100  home  health 
visits.  But  those  who  do  should  not  be  denied  these  vital  services  and 
quite  possibly  forced  back  into  a  hospital.^ 

Additionally,  all  in-home  services  should  be  available  without  re- 
quiring "skilled"  nursing  care  of  physical  or  speech  therapy.  More- 
over, homemaker  services  (e.g.  housework,  chore  services,  and  grocery 
shopping)  should  also  be  included  as  a  covered  service  under  Medi- 
care. Day  care  should  be  authorized  as  an  optional  substitute  for  some 
or  all  of  the  authorized  home  health  visits  presently  offered.^ 

5.  Federal  grants  should  be  made  available  to  assist  in  the  formation 
of  home  health  agencies  which  are  in  short  supply  in  some  areas  of  the 
country.^ 

6.  HEW  should  establish  an  experimental  program  to  subsidize 
families  to  take  care  of  their  elderly  in  their  own  homes.* 

7.  The  Secretary  of  Housing  and  Urban  Development  should  author- 
ize the  construction  or  conversion  of  facilities  for  the  elderly  so  that  a 
broad  spectrum  of  institutional  and  related  services  can  be  provided  at 
single  sites.  A  demonstration  program  for  such  "campuses  for  the 
elderly"  could  be  an  effective  beginning  step  for  implementing  this 
proposal.^  The  complex  would  include  a  nursing  home,  rest  home  with 
nursing  supervision,  congregate  living  facilities,  and  residential  facil- 
ities for  the  elderly.  Such  facilities  could  be  contiguous  to  a  senior 
citizens  center. 

8.  Federal  funds  should  be  available  to  establish  day  centers 
along  the  lines  developed  at  "day  hospitals"  in  England.^ 

9.  The  Social  Security  Administration  and  the  States  should  make 
a  greater  effort  to  increase  public  understanding  of  Medicare  and 
Medicaid  and  the  long-term  care  benefits  available.^  Particular  atten- 
tion should  be  given  to  informing  minority  groups. 

10.  Existing  long-term  care  programs  should  be  modified;  first  to 
provide  preventive  care;  and  second,  to  facilitate  rehabilitation  and 
return  to  the  community. 

1  See  S.  2690  introduced  by  Senator  Edmund  S.  Muskie  on  November  13,  1973,  and 
S.  1825  introduced  by  Senator  Moss  on  May  16,  1973.  For  cost  estimate  of  these  proposals, 
see  appendix  9,  pp.  160-161. 

-  See  bills  cited  in  footnote  1. 

3  See  S.  2695  introduced  by  Senator  Frank  Church  on  November  13,  1973,  which  was 
added  to  S.  3280  which  passed  the  Senate  on  September  11,  1974. 

*  See  S.  1826  introduced  by  Senator  Moss  on  May  16  1973.  A  similar  provision  passed 
the  Senate  as  an  amendment  to  H.R.  1  (P.L.  92-603)  but  was  lost  in  Conference. 

s  See  S.  1997  introduced  by  Senator  Moss. 

«  See  S.  1825  introduced  by  Senator  Moss  on  May  16,  1973.  See  also  testimony  of  Dr. 
Lionel  Z.  Cosin  in  "Trends  in  Long-Term  Care".  Part  14.  hearing  by  the  Subcommittee 
on  Long-Term  Care.  Washington,  D.C.,  June  15,  1971,  p.  1375. 

The  Subcommittee  places  such  importance  on  this  recommendation  that  it  is  writing 
to  educators  asking  for  specific  suggestions  for  educational  efforts  along  this  line.  It  is 
not  enough  to  establish  programs;  government  must  also  act  to  assure  that  they  are 
understood  ty  the  people  they  are  meant  to  serve. 
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11.  A  mini-TMiite  House  Conference  on  Aging  should  be  called  to 
discuss  the.  important  and  increasingly  timely  issues  related  to  long- 
term  care. 

12.  Policy  makers,  providers  and  the  public  must  work  together  to 
improve  the  "ima^e"  of  nursing  homes.  This  realignment  of  public 
attitudes  must  begin  with  the  recognition  that  nursing  homes  have  an 
important  and  vital  function  to  perform  in  society.  Moreover,  it  is 
absolutely  essential  to  remove  the  present  negative  connotations  to 
allow  nursing  homes  to  perform  more  effectively  as  a  part  of  the 
American  health  care  contintitmi. 

RECOMMENDATIONS  FOR  THE  IMPROVEMENT  OF  THE 
INSPECTION  AND  ENFORCEMENT  ACTIVITIES 

Improved  benej&ts  are  essential  for  the  development  of  an  effective 
and  comprehensive  national  policy  on  long-term  care.  Equally  impor- 
tant is  the  need  to  improve  inspection  and  enforcement  activities  for 
long-teiTa  care  facilities.  The  Subcommittee  urges : 

1.  State  systems  of  enforcement  should  be  reorganized  so  that  a 
single  agency  is  responsible  for  the  entire  regulation  and  compliance 
system  rather  than  spreading  responsibility  through  various  agencies 
and  departments. 

2.  Simplified  mspection  forms  shotild  be  prepared  by  the  State  and 
HEW  with  specific  directions  and  procecltires  for  inspections.  Such 
forms  would  aid  the  inspectors  and  make  for  easier  tmderstanding  by 
the  public,  since  HET^"  regulations  now  make  such  surveys  public 
information. 

3.  Simplified  Code  requirements  and  regtdation  requirements  should 
be  made  available  to  the  general  public  so  that  they  and  nursing  home 
administrators  would  be  cognizant  of  what  the  law  requires. 

4.  As  far  as  practical,  states  shotild  tuiify  inspection  procedures  so 
that  sanitation,  environment,  patient  care,  dietary  and  fire  safety  are 
examined  in  one  ^-isit.  Care  should  he  taken  to  give  no  advan-ce  notice. 
Inspectors  should  utilize  spot-checks  and  follow-up  visits,  particularly 
for  those  facilities  which  previously  had  deficiencies  and  are  tmder  a 
period  of  grace. 

5.  State  legislatures  should  consider  additional  enforcement 
powers — ^short  of  revocation  of  licenses — for  State  agencies. 

6.  The  AVisconsin  proposal  that  nursing  home  operators  carry  out 
comprehensive  and  continuing  self-evaluation  surveys  (in  addition  to 
existing  licensure  proceedings)  is  worthy  of  duplication  on  a  wider 
basis.  Falsified  self -evaluation  surveys  should  carry  criminal  penalties. 

7.  States  should  establish  a  system\mder  which  patients  and  nursing 
home  persoimel  can  submit  complaints  or  reports  concerning  the  oper- 
ations of  long-term  care  facilities  without  fear  of  reprisal.  The  om- 
budsman program  may  be  effective  if  it  can  be  given  some  degree  of 
permanence,  independence  and  enforcement  authority. 

8.  Computer  files  should  be  established  as  an  alternative  to  the  im- 
coordinated  procedures  in  most  states.  Such  files  would  allow  instant 
information  retrieval.  In  developing  computer  files,  the  consumers 
right  to  see  and  tmderstand  and  survey  reports  would,  in  no  way,  be 
compromised. 
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9.  Supplementary  or  direct  Federal  enforcement  rather  than  exclu- 
sive reliance  on  State  inspectors  should  be  a  goal  for  an  effective  en- 
forcement. In  far  too  many  cases,  the  State  inspectors  become  too 
close  to  the  nursing  homes  which  they  regulate.  They  oftentimes 
become  subject  to  local  political  pressure.  Additionally,  they  may  not 
have  adequate  knowledge  of  the  Federal  regulations,  which  they  are 
now  asked  to  enforce.  A  cadre  of  Federal  inspectors  making  spot 
checks  on  the  compliance  of  selected  homes  and  the  operation  of 
State  enforcement  systems  would  be  a  minimum  first  step. 

10.  Inspectors  and  nursing  home  employees  must  be  able  to  com- 
plain to  Federal  personnel  without  fear  of  losing  their  employment.  It 
is  also  recommended  that  a  new  employer  unfair  labor  practice  be 
established  under  the  National  Labor  Relations  Act  to  make  it  unlaw- 
ful to  discharge  an  individual  because  he  testifies  about  employer 
violations  in  a  governmental  proceeding. 

11.  The  Nursing  Home  industry  should  establish  State  and  possibly 
national  "self -regulation  boards"  to  enforce  their  Code  of  Ethics,  as 
Avell  as  State  and  Federal  statutes. 

12.  There  should  be  meaningful  accreditation  of  nursing  homes  by 
an  independent  organization  with  publishing  of  ratings  of  nursing 
homes  (perhaps  by  State  ombudsman  units). 


(Additional — and  possibly  revised — recommendations  will  be 
made  in  SUPPORTING  PAPERS  and  in  the  final  report  in  this 
series.) 


APPENDIX  1 

EXAMPLES  OF  KETROACTIVE  DENIALS 

^Iedicare — Admixistered  by  Iowa  Medical  Service  as  Carrier  for 
Part  B  of  Medicare* 

March  9, 1971. 

L.  L.  Long,  M.D. 
Perry ^  Iowa. 

Dear  Dr.  Loxg  :  On  January  15, 1971  you  received  from  the  District 
12  Peer  Review  Committee  their  recommendation  as  to  what  services 

were  allowable  on  your  billings  to  Medicare  for  .  From 

March  of  1969,  the  month  that  you  started  billing  for  services  to 

 ,  to  the  current  date  we  allowed  one  weekly  office  visit  and 

one  weekly  injection  unless  the  diagnosis  warranted  additional  injec- 
tions. All  diathermy  treatments  were  disallowed. 

We  applied  guidelines  to  all  of  the  claims  that  you  had  already 
received  payment  on,  and  found  that  a  refund  for  $940.80  is  necessary. 
The  check  should  be  made  payable  to  Iowa  Medical  Service  and  sent  to 
my  attention. 

If  you  have  any  questions  feel  free  to  contact  me. 
Sincerely, 

Donald  R.  Blass,  Manager^ 
Quality  Assurance  Department 


L.  L.  Long,  M.D., 
Perry ^  lowa^  April  15.,  1971. 

L.J.  O'Brien,  M.D., 

President.,  loioa  M edical  Society^ 
Fort  Dodge.,  loioa. 

Dear  Dr.  O'Brien  :  Please  see  enclosed  letter.  It  is  incredible !  Are 
there  any  precedents  for  this  ?  Have  other  doctors  refunded  Medicare 
payments  ?  Does  Medicare  have  any  legal  or  any  other  authority  to 
demand  refunds? 

The  patient  has  offered  to  pay  this.  However,  the  principle  involved 
is  far  more  important  than  the  money. 

When  I  received  my  first  notice  of  a  Peer  Review  Hearing,  I  pre- 
dicted to  Mr.  Bob  Lippold,  field  representative,  what  the  result  would 
be.  I  knew  allowances  in  this  case  would  be  changed.  The  questions  are  : 
Why  have  a  hearing  at  all,  when  Medicare  can  simply  disallow  a  claim  ? 
Why  wait  2  years  to  have  a  hearing  ?  How  can  the  decision  be  made 
retroactive  ?  When  no  one  is  likely  to  sue  a  government  bureau  when  it 
doesn't  pay,  why  does  it  pay  and  then  ask  for  a  refund  ? 

*Letters  presented  to  Senator  Moss  by  Dr.  L.  L.  Long,  Perry,  Iowa. 
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My  experience  with  the  Peer  Board  of  Review  is  that  it  is  a  device 
where  Medicare  gets  what  it  wants.  It  sets  up  the  rules  for  the  hearing 
and  supplies  the  cases.  In  my  case,  four  doctors  drove  a  total  of  some 
hundreds  of  miles  and  spent  several  hours  reviewing  my  care  of  the 
patient,  without  seeing  the  patient  to  know  what  I  dealt  with,  and 
arrived  at  a  foregone  conclusion.  This  was  a  careless  waste  of  their  time 
and  effort,  not  including  mine  with  letters  like  this. 

The  patient's  satisfaction  with  his  treatment,  his  willingness  to  pay, 
or  the  success  the  doctor  might  have  with  the  treatment  has  nothing 
to  do  with  this  problem.  Treat  the  patient  as  an  individual,  which  is 
continually  preached  in  medical  school,  and  he  immediately  becomes 
ineligible  for  Medicare. 

If  payments  had  been  discontinued  entirely  in  1969,  I  would  have 
considered  it  a  part  of  the  picture,  and  after  a  letter  or  two,  dropped  it. 
But  this  retroactive  pattern  is  impossible,  and  this  I  cannot  disregard. 
To  demand  a  refund  after  2  years  means  that  innocent  people  pay  for 
medicrat  bungling. 

With  apologies  to  Donald  Kaul,  Des  Moines  Register  humorist, 
imagine  a  world  in  which  an  increase  in  prices  Avas  retroactive  2 
years ;  or  a  wage  cut ;  or  a  tax  increase ;  or  a  change  in  golf  tournament 
rules,  so  that  champions  for  the  last  few  years  become  losers ! 

It  is  like  telling  my  children  that  I  have  decided  to  spank  them  for 
the  times  they  have  come  into  the  house  with  muddy  shoes,  and  there- 
fore I  shall  spank  them  100  times  for  what  they  have  done  the  past 
2  years. 

This  case  demonstrates  that  Medicare  changes  the  rules  to  its  own 
advantage  as  it  goes  along,  like  my  children  in  playing  games.  Origi- 
nally it  was  going  to  pay  on  the  basis  of  usual  and  customary  fees; 
now  it  has  changed  this  to  pay  for  the  usual  and  customary  care.  'Next 
it  will  decide  to  pay  for  only  the  usual  and  customary  cases. 

For  these,  is  each  doctor  supposed  to  be  checking  up  on  other  doc- 
tors to  find  out  what  those  are  ?  Imagine  a  doctor's  reaction  if  others 
started  checking  up  on  him  ? 

The  experiences  of  Dr.  Long  were  by  no  means  unique.  Dr.  Frederick 
Offenkrantz,  Medical  Director  of  the  Cranford  Health  and  Extended 
Care  Center  provided  the  subcommittee  with  these  examples : 

Case  No.  7058 

_  -Transferred  from  Rahway  Hospital  on  January  81, 1970;  after  a  23 
day  hospital  stay. 

Diagnosis :  Fracture  of  left  hip  and  cystitis. 

She  is  under  a  complete  regimen  of  care  botli  nursing  and  physio- 
therapy without  weight  bearing  permitted  being  subject  to  review  by 
the  orthopedic  surgeon  as  late  as  March  7,  1970.  This  patient  was  cut 
off  on  March  11,  1970,  retroactive  to  the  date  of  admission  without 
explanation  or  discussion.  The  attending  physician  and  orthopedic 
surgeon  and  the  Utilization  Review  Committee  feel  that  this  is  an 
absolute  malpractice  decision. 
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Case  No.  69Y36 

i 

Transferred  from  St.  Elizabeth  Hospital  on  December  17,  1969, 
after  11  day  hospital  stay. 

Diagnosis :  Advanced  carcinoma  of  left  breast  as  well  as  Parkinsons 
disease,  arthritis,  and  generalized  ASC VD. 
I       She  was  put  on  extensive  medical  and  medicinal  care  for  her  malig- 
nancy, her  degenerative  cardiac  disease  and  general  systemic  main- 
I    tenance.  Although  the  admitting  physician,  the  attending  physician 
'!    and  the  Utilization  Review  Committee  felt  that  this  patient  required 
total  E.C.F.  care,  on  March  10,  1970,  she  was  cut  off  retroactive  to 
January  25, 1970,  without  explanation. 

Case  No.  7019 

Transferred  from  Rah  way  Hospital  on  January  12,  1970,  after  37 
day  hospital  stay. 

Diagnoses :  Fracture  of  pelvis  and  left  fibula,  ASCFD. 

The  patient  was  treated  with  usual  combined  medical,  medicinal, 
skilled  nursing  and  physiotherapy  programs  appearing  to  achieve 
improvement  that  might  eventually  return  her  to  self  care  Avith  re- 
habilitation. On  February  23,  1970,  this  patient  suffered  a  pulmonary 
embolus  which  caused  her  death,  as  determined  through  autopsy  by 
t  the  County  Medical  Examiner.  Without  reference  to  any  part  of  this 
patient's  chart,  on  March  11,  this  patient's  benefits  were  terminated 
retroactive  to  February  1.  This  is  one  of  the  most  outstandingly  stupid 
errors  made  through  the  intermediary. 

Case  No.  7023 

Transferred  from  Memorial  General  Hospital,  January  13,  1970, 
after  48  day  hospital  stay. 

Diagnosis :  Cerebral  vascular  accident ;  congestive  heart  failure  and 
diabetes. 

While  here,  a  severe  ASHD  was  discovered  in  addition  to  her  para-- 
'     lysis.  A  program  of  treatment  aimed  at  combating  the  heart  disease 
j     and  the  stroke  was  instituted,  which  included  skilled  nursing  care, 
jl     physiotherapy  and  medical  attention.  On  March  11,  1970,  this  patient 
I     was  cut  off  retroactive  to  February  1,  1970,  which  allowed  a  stay  of 
i     only  17  days  which  may  be  considered  malpractice  for  these  diagnoses, 
i     No  patient  records  were  requested  by  the  intermediary  before  making 
this  decision.  This  poor  Negro  patient,  who  is  hardly  able  to  afford 
medication  for  her  bona  fide  illness,  is  medically  a  potential  casualty 
in  this  situation.  She  is  now  being  returned  to  an  acute  hospital  since 
"returning  her  home  would  be  lethal"  is  the  opinion  of  the  attending 
doctor. 

Case  No.  69718 

Transferred  from  St.  Elizabeth  Hospital  on  December  7,  1969. 
Diagnoses :  Bilateral  wrist  fractures. 

This  is  another  incomprehensible  situation.  This  women,  with  both 
arms  completely  immobilized  because  of  bilateral  wrist  fractures,  was 
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admitted  here  for  rehabilitation  and  certain  return  to  previous  status 
in  life.  This  was  being  accomplished  with  usual  E.C.F.  programs  un- 
der the  guidance  of  Dr.  Lepree,  Union  County's  foremost  orthopedic 
surgeon.  On  December  29,  this  patient  was  cut  off  by  the  intermediary 
as  of  the  date  of  admission.  Photographs  of  this  patient  were  sent  at 
that  time  to  her  Congressman  as  interesting  examples  of  how  Medicare 
was  functioning  under  these  conditions. 

Case  No.  7025 

Transferred  from  Railway  Hospital  on  January  13,  1970,  after  13 
day  hospital  stay. 

Diagnoses :  Fracture  of  pubis,  ischemia  and  greater  trochanter  plus 
old  coronary  occlusion. 

This  patient  on  examination  here  was  found  to  have  severe  ASHD 
including  coronary  disease  in  addition  to  her  multiple  fractures  of  the 
pelvis.  She  was  treated  actively  with  a  program  of  medicinal,  medical, 
physical  therapy  and  skilled  nursing  care  with  continued  improve- 
ment. The  Utilization  Review  Committee  felt  that  her  improvement 
in  both  cardiac  and  fracture  pathology  required  E.C.F.  care,  electing 
to  keep  this  patient  for  an  additional  30  days.  However,  on  March  11, 
1970,  without  reference  to  any  portion  of  this  patient's  chart,  the  in- 
termediary cut  ofl  benefits  retroactively  to  February  1,  1970.  On  that 
day,  March  11,  this  patient  had  a  massive  stroke  with  complete  paral- 
ysis at  this  facility  necessitatiirg  her  being  returned  to  this  referring 
hospital  in  extremis.  We  regard  the  fact  that  this  occurred  here  and 
not  several  hours  later  when  she  would  have  been  discharged  in  ac- 
cordance with  the  intermediary's  request,  as  an  Act  of  God  in  our 
behalf. 
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At  the  request  of  the  Senate  Finance  Committee,  HEW  developed 
the  following  table  estimating  cost  savings  to  the  Medicaid  program 
as  the  result  of  amendments  included  in  H.R.  1  (Public  Law  92-603)  .* 

Table  10. — Changes  in  estimated  Medicaid  costs  (  +  )   and  saving  (  — )  under 

P.L.  92-603 

Calendar 
year  197  i 

in  millions 
of  dollars 

Coverage  of  the  disabled  under  Medicare   —70 

Increase  in  Medicare  Part  B  deductible  from  $50  to  $60   +8 

Reduction  in  Medicaid  matching  if  States  fail  to  perform  required  utiliza- 
tion review  —162 

Imposition  of  premium,  copayment  and  deductible  requirements  on  Medic- 
aid recipients   —89 

Families  with  earnings  under  Medicaid : 

Eligibility  extended  4  months   +33 

Limitation  on  nursing  home  and  intermediate  care  facility  reimbursement 
to  105  percent  of  last  year's  payment   —22 

Elimination  of  requirement  that  States  move  toward  comprehensive  Medic- 
aid program  by  1977   C) 

Elimination  of  requirement  that  States  maintain  their  year  to  year  fiscal 
efforts  in  Medicaid   —640 

Payments  to  States  under  Medicaid  for  installation  and  operation  of  claims 

processing  and  information  retrieval  systems   +10 

Increased  Medicaid  matching  for  Puerto  Rico  and  the  Virgin  Islands   -j-lO 

More  specific  requirements  as  to  eligibility  for  skilled  nursing  level  of 
care    —14 

100  percent  reimbursement  for  the  cost  of  certifying  skilled  nursing  homes 
under  Medicaid   +10 

Expansion  of  Medicaid  coverage  to  include  inpatient  care  for  mentally  ill 

children    +120 

90  percent  Federal  funding  of  family  planning  services   +36 

Coverage  of  persons  needing  renal  dialysis  or  transplantation  under  Medi- 
care   —20 

Preserving  Medicaid  eligibility  for  social  security  beneficiaries  

Total  estimated  reduction  in  Medicaid  costs  under  P.L.  92-603  —790 

iThe  prior  law  estimates  take  no  account  of  the  effect  of  the  requirement  that  States 
move  toward  comprehensive  medicaid  programs  by  1977  ;  therefore,  no  savings  are  at- 
tributed to  the  repeal  of  this  requirement. 

Source  :  Department  of  Health,  Education,  and  Welfare. 

Eeprinted  in  "Sumarv  of  Social  Security  Amendments  of  1972", 
Joint  publication  of  the  Senate  Committee  on  Finance  and  the  House 
Committee  on  Ways  and  Means,  November  17, 1972,  p.  42. 

*See  pp.  35-38  of  this  report  for  further  discussion. 
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HEW  RESPONSE  TO  SENATOR  KENNEDY'S  INQUIRY 
ABOUT  LICENSURE  OF  NURSING  HOME  ADMINISTRA- 
TION 

The  Secretary  or  Health,  Education,  axd  Welfare, 

Washington,  D.C.,  April  23, 1973. 

Hon.  Edward  M.  Kennedy, 

Clmirman,  Bvh committee  07\  Federal,  State,  and  Community  Services, 
Special  Committee  on  Aging,  U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Kennedy:  This  is  in  response  to  your  letter  of 
March  29,  requesting  information  about  the  Department's  response  to 
the  lawsuit  in  Florida  challenging  HEW  regulations  which  implement 
provisions  of  title  XIX  of  the  Social  Security  Act  relating  to  the 
licensure  of  nursing  home  administrators.  The  action,  State  of  Florida, 
et  al.  V.  Richardson,  U.S.D.C.  N.D.  Fla.,  Ci\dl  No.  TCA-1826,  was  filed 
in  June  1972  by  the  State  of  Florida,  the  Florida  Board  of  Examiners 
of  Nursing  Home  Administrators  and  its  individual  members,  and 
various  associations  involved  in  the  field  of  nursing  home  care,  includ- 
ing the  Florida  Nursing  Home  Association,  the  American  College  of 
Nursing  Home  Administrators,  the  American  Nursing  Home  Associ- 
ation and  the  National  Association  of  Boards  of  Examiners  of  Nursing 
Home  Administrators.  The  Secretary  of  Health,  Education  and  Wel- 
fare was  the  sole  defendant. 

On  March  13, 1973,  the  federal  district  court  granted  the  Secretary's 
motion  for  summary  judgment.  On  March  26,  plaintiffs  filed  a  notice 
of  appeal  in  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit. 
Enclosed  are  copies  of  the  district  court's  opinion,  the  complaint  and 
the  Government's  main  brief  (Memorandum  of  Points  and  Authori- 
ties in  Support  of  Defendant's  Motion  for  Judgment  on  the  Pleadings 
or,  in  the  Alternative,  for  Summary  Judgment) ,  which  sets  forth  the 
substantive  arguments  made  by  the  Secretary  on  the  merits  of  the 
case.  Other  pleadings  filed  on  behalf  of  the  Secretary,  primarily 
involving  procedural  and  technical  aspects  of  the  case,  are  not  in- 
cluded ;  however,  the  Department  will  be  happy  to  provide  you  with 
copies  of  these  pleadings,  if  you  should  wish  to  have  them. 

While  they  raised  several  issues,  plaintiffs  concentrated  their  attack 
on  the  HEW  regulations  in  45  C.F.R.  252.10(b)  (3),  relating  to  the 
composition  of  the  nursing  home  administrator  licensure  boards,  which 
serve  to  prohibit  any  single  professional  or  institutional  category 
from  constituting  a  majority  of  the  board,  and  which  provide  that  an 
individual  who  has  a  direct  financial  interest  in  a  nursing  home  is 
deemed,  for  purposes  of  this  rule,  to  be  considered  a  representative  of 
the  nursing  home  category.  The  net  effect  of  these  rules  is  to  preclude 
nursing  home  owners  and  administrators  from  constituting  a  majority 
of  the  nursing  home  administrator  licensure  boards.  Plaintiffs  argued 
that  this  interpretation  of  section  1908(b)  of  the  Act  goes  far  beyond 
the  congressional  intent.  HEW  responded,  in  sum,  that  the  Congress 
plainly  intended  that  the  board  be  representative  of  a  variety  of  prof  es- 
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sional  and  institutional  interests  and  tliat  the  regulation  merely  effec- 
tuates this  purpose.  Our  argnment  on  this  point,  which  is  extensive,  is 
set  forth  in  the  brief  primarily  at  pages  15-30. 

Incidentally,  while  we  have  relied  to  a  considerable  extent  on  your 
testimony  before  the  Senate  Finance  Committee  regarding  broad  repre- 
sentation on  the  licensing  board  (pp.  17-22  of  the  brief),  we  have  not 
provided  for  consumer  representation,  as  such,  on  the  board,  which 
your  letter  suggests  should  be  included.  The  statutory  language  pro- 
Yides  that  the  board  be  "representative  of  the  professions  and 
institutions  concerned  with  care  of  chronically  ill  and  infirm  aged 
patients  .  .  ."'  And,  despite  our  initial  success,  the  litigation  to  defend 
our  regulation  as  it  now  exists  is  far  from  resolved. 
Sincerely, 

Fraxk  C.  Carlucci, 

Secretary. 
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LEGISLATION  AUTHORIZING  NEW  AND  INNOVATIVE 
NURSING  HOME  ENFORCEMENT  AUTHORITY  IN 
CALIFORNIA  AND  WISCONSIN 

California 

COMMENTARY  ON  ASSEMBLY  BILL  1600,  THE  LONG-TERM 
CARE  HEALTH,  SAFETY,  AND  SECURITY  ACT 

Background  and  Justification 

Attached  is  California  Assembly  Bill  1600  (1973),  the  Long  Term 
Care  Health,  Safety,  and  Security  Act.  The  bill  establishes  the  fol- 
lowing: (1)  a  citation  system  for  the  imposition  of  prompt  and  effec- 
tive civil  sanctions  against  long  term  health  care  facilities  (nursing 
homes)  in  violation  of  laws  and  regulations  relating  to  patient  care; 
(2)  an  inspection  and  reporting  system  to  insure  that  long  term  health 
care  facilities  are  in  compliance  with  state  statutes  and  regulations  per- 
taining to  patient  care;  and  (3)  a  provisional  licensing  mechanism  to 
insure  that  full  time  licenses  are  issued  only  to  those  long  term  health 
care  facilities  that  meet  state  standards  relating  to  patient  care.  In 
California,  the  bill  was  introduced  by  the  entire  Joint  Committee  on 
Aging  (a  bipartisan  joint  legislative  committee)  and  25  co-authors. 
It  is  also  supported  by  the  Attorney  General. 

The  bill  was  proposed  by  the  Joint  Committee  on  Aging  after  that 
Committee  had  held  a  series  of  hearings  on  nursing  homes  and  alter- 
native care  throughout  the  state  of  California  in  the  winter  and  spring 
of  1973.  Those  hearings  indicated  that  there  was  a  dual  crisis  of  con- 
fidence among  the  general  public  regarding  the  care  being  given  in 
the  state's  nursing  homes.  The  public  widely  believed — ^and  the  hear- 
ings uncovered  much  evidence  to  support  this  belief — that  some  nurs- 
ing homes  Avere  providing  inferior  patient  care.  The  public  also  felt 
that  the  state  agency  charged  with  policing  nursing  homes,  the  State 
Department  of  Health,  was  not  doing  an  adequate  job  in  assuring 
that  nursing  homes  met  applicable  legal  standards.  In  this  regard, 
there  was  evidence  to  the  effect  that  the  sanctions  available  to  the 
Department  of  Health  were  inadequate  because  the  only  remedies 
against  violators  were  "all  or  nothing";  in  other  words,  the  existing 
criminal  penalties  and  delicensing  provisions  were  too  harsh  to  be 
enforced.  In  addition,  delicensing  procedures  often  were  tied  up  in 
administrative  and  judicial  processes  for  long  periods  of  time. 

The  Citation  System 

The  citation  system  proposed  in  Assembly  Bill  1600  is  an  attempt 
to  provide  a  less  harsh,  and  hopefully,  more  effective  remedy — 
swiftly  imposed  civil  penalties  for  nursing  homes  which  are  in  viola- 
tion of  applicable  requirements  of  lav/.  Class  "A"  violations  are  viola- 
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tions  which  '•present  an  imminent  danger  to  the  patients  or  gnests  of 
the  long  term  health  care  facility  and  the  substantial  probability  that 
death  or  serious  physical  harm  would  result  therefrom."  A  Class  "A" 
violation  is  subject  to  a  civil  penaltv  of  not  less  than  $1,000  and  not 
more  than  85.000  for  each  violation.  [Section  1408 (a)J  Class  ''B" 
violations  are  ^-iolations  which  have  a  "direct  or  immediate  relation- 
ship to  the  health,  safety  or  security  of  long  term  health  care  facility 
patients,  other  than  class  'A*  violations.*'  A  class  "B"  violation  is  sub- 
ject to  a  civil  penalty  in  an  amount  not  less  than  $50  and  not  more 
than  $250  for  each  violation.  If  a  class  ''B''  violation  is  corrected  with- 
in the  time  specified  in  the  citation,  no  civil  penalty  is  imposed.  [Sec- 
tion 1408(d)]  The  bill  establishes  a  streamlined  administrative  re- 
view procedure,  which  should  take  approximately  20  days  from  start 
to  finish,  within  which  the  licensee  can  contest  the  existence  of  the 
factual  basis  upon  which  a  citation  or  violation  is  founded.  [Sec- 
tion 1413(a)]  A  penalty  of  $50  per  day  is  assessed  when  a  deficiency 
continues  bevond  the  date  specified  for  correction  in  the  citation. 
[Section  1413(b)] 

Public  Ixprr 

Inasmuch  as  this  legislation  was  prompted  primarily  by  patient 
and  general  public  skepticism  about  current  procedures,  the  bill  pro- 
vides for  substantial  public  input  into  the  entire  citation  process,  in- 
cluding the  following : 

(1)  Regulations  implementing  the  statute,  in  particular  definitions 
of  class  "A"  and  "B**  violations,  are  to  be  enacted  only  after  consulta- 
tion with  industry,  professional  and  consumer  groups\  [Section  1409] 

(2)  The  citation  system  inspection  process  may  be  instituted  by  any 
member  of  the  general  public,  and  the  name  of  the  complainant  may, 
at  his  option,  be  kept  anonymous.  [Section  1403] 

(3)  If  the  complainant  requests  the  opportunity  to  do  so,  he  or  his 
representative  or  both,  may  be  allowed  to  accompany  the  inspector 
to  the  site  of  the  alleged  violations  durmg  the  inspector's  tour  of  the 
facility.  [Section  1404] 

(4)  Each  citation  which  has  become  final  must  be  posted  in  a  place 
or  places  in  plain  view  of  the  patients,  persons  visiting  those  patients, 
and  persons  who  inquire  about  placement  in  the  facility.  [Section  107] 

(5)  Eetaliation  against  any  patient  or  employee  who  participates 
in  the  citation  process  is  specifically  prohibited.  [Section  1415(a)] 
Any  type  of  discriminatory  treatment  of  a  patient  by  whom  or  upon 
whose  behalf  a  complaint  has  been  submitted,  within  120  days  of  the 
filing  of  the  complaint,  raises  a  rebuttable  presimiption  that  such 
action  was  taken  in  retaliation.  [Section  1415  (b)  ] 

(6)  Any  written  material  pertaining  to  the  citation  process  is  spe- 
cifically required  to  be  open  to  public  inspection.  [Section  1417] 

(7)  The  Department  of  Health  is  required  to  publish  annually  a 
report,  available  to  the  public,  listing  all  nursing  homes  and  the  status 
of  any  citations  issued  against  them.  [Section  1420] 

COXCLTSIOX 

Comments  and  suggestions  regarding  this  novel  legislation  would 
be  most  appreciated.  Please  write  to :  Peter  D.  Coppelman,  Directing 
Attorney,  California  Rural  Legal  Assistance.  Xational  Senior  Citizens 
Law  Center.  San  Francisco,  Calif.  94102. 
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Assembly  Bill  No.  1600 


CHAPTER  1057 

An  act  to  add  Chapter  2.4  (commencing  with  Section  1417)  to  Di- 
vision 2  of  the  Health  and  Safety  Code,  relating  to  health  care. 

[Approved  by  Governor  October  1,  1973.  Filed  with 
Secretary  of  State  October  1,  1973.] 

LEGISLATIVE  COUNSEL'S  DIGEST 

AB  1600,  McCarthy.    Health  care  faciUties. 

Provides  for  a  system  of  regular  periodic  inspections  and  inspec- 
tion upon  complaint  of  long-term  health  care  facilities,  as  defined,  to 
be  conducted  by  the  State  Department  of  Health.  Permits  duly  au- 
thorized officers,  employees,  and  agents  of  the  department  to  enter 
and  inspect  such  facilities,  including  interviewing  residents  and  re- 
viewing records,  and  provides  that  no  advance  notice  shall  be  given 
unless  previously  and  specifically  authorized  by  the  director  or  re- 
quired by  federal  law.  Requires  public  employees  giving  advance 
notice  in  violation  of  specified  provisions  to  be  suspended  without 
pay  as  prescribed. 

Classifies  types  of  violations  and  requires  the  Director  of  Health  to 
propose  and  adopt  regulations,  subject  to  specified  limitations,  set- 
ting forth  criteria  or,  if  feasible,  acts  constituting  such  violations. 
Authorizes  the  assessment  of  civil  penalties  therefor.  Requires  the 
Director  of  Health  to  prescribe  procedures  for  the  issuance  of  notices 
of  violation,  where  the  violation  has  only  a  minimal  relationship  to 
safety  or  health.  Requires  posting  of  specified  citations  until  the 
violation  is  corrected  up  to  a  maximum  period  of  120  days  and  re- 
quires licensee  to  promptly  make  available  for  inspection  by  any 
member  of  the  public  who  so  requests  a  copy  of  all  final  uncorrected 
violations.  Sets  forth  procedures  for  contesting  citations  and  civil 
penalties. 

Authorizes  the  Attorney  General  on  his  own  complaint  or  upon  the 
complaint  of  others,  as  specified,  to  bring  actions  for  injunction  or 
civil  damages  with  respect  to  delineated  violations.  Requires  the 
State  Department  of  Health  to  assess  a  civil  penalty  of  $50  per  day 
against  licensees  not  correcting  violations  within  the  time  permitted. 
Trebles  the  amount  of  civil  penalties  for  second  or  subsequent  viola- 
tions occurring  within  any  12-month  period,  if  a  citation  was  issued 
and  a  civil  penalty  assessed  for  the  previous  violation  occurring  with- 
in such  period. 

Requires  actions  brought  pursuant  to  the  act  to  be  given  priority 
on  the  court  calendar. 

Makes  it  a  misdemeanor  to  do  specified  acts  relating  to  interfer- 
ence with  enforcement  of  the  act  and  the  conduct  of  investigations 
pursuant  to  the  act.  Prohibits  retaliation  or  discrimination  against 


123 


any  patient  or  employee  by  a  licensee  on  account  of  initiation  of,  or 
participation  by,  any  person  in  any  proceeding  under  the  act  and 
provides  a  civil  penalty  for  violation.  Provides  that  remedies  pro- 
vided by  the  act  are  cumulative  and  nonexclusive. 

Provides  that  licensee  shall  not  be  cited  for  any  violation  caused  by 
any  person  licensed  pursuant  to  the  State  Medical  Practice  Act  if 
such  person  is  independent  of  the  licensee  and  the  licensee  shows 
that  he  has  exercised  reasonable  care  and  diligence  in  notifying  such 
persons  of  their  duties  to  patients  in  the  licensee's  long-term  health 
care  facility. 

Authorizes  public  inspection  of  specified  writings  received, 
owned,  used,  or  retained  by  the  department,  but  requires  the  dele- 
tion of  names  in  copies  of  such  writings  provided  for  public  inspec- 
tion. 

Requires  the  department  to  prepare  a  list  of  all  licensees,  their 
citations,  and  the  status  of  such  citations.  Commencing  in  1974,  re- 
quires the  department,  on  or  before  February  1  of  each  year,  to 
notify  specified  public  agencies  of  long-term  health  care  facilities  in 
the  area  found,  upon  inspection  within  the  previous  12-month  peri- 
od, to  be  without  violations.  Prohibits  referral  of  patients  by  any 
public  agency  to  long-term  health  care  facilities  which  have  over  a 
certain  number  of  uncorrected  violations,  with  an  exception  for 
facilities  exempted  by  the  Director  of  Health  due  to  a  lack  of  the 
same  type  of  facilities  in  the  area  sufficient  to  satisfy  the  demand  for 
services  provided  by  such  type  of  facilities.  Requires  such  public 
agencies  to  give  priority  in  referring  patients  to  certain  long-term 
health  care  facilities  based  upon  their  record  of  violations.  Requires 
the  department  to  provide  for  additional  and  ongoing  training  of 
inspectors  charged  with  implementation  of  the  act. 

Requires  initial  license  to  operate  a  long-term  health  care  facility 
to  be  provisional,  expiring  in  6  months.  Provides  for  inspection  by  the 
department  and  for  one  renewal  of  the  provisional  hcense  or  issu- 
ance of  a  regular  license.  Prohibits  renewal  of  the  initial  provisional 
license  if  the  facility  has  not  made  substantial  progress  towards  meet- 
ing the  requirements  for  licensure,  and  prohibits  issuance  of  a  regu- 
lar license  unless  there  is  full  compliance  with  the  requirements  for 
licensure. 

Requires  the  department,  on  or  before  January  1,  1977,  to  submit 
a  specified  report  to  the  Legislature. 

Declares  that  no  state-mandated  local  costs  are  contained  in  the 
enactment  requiring  state  reimbursement  under  provisions  of  law. 

The  people  of  the  State  of  California  do  enact  as  follows: 

Section  1.  Chapter  2.4  (commencing  with  Section  1417)  is 
added  to  Division  2  of  the  Health  and  Safety  Code,  to  read: 
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Chapter  2.4.   Quality  of  Long-Term  Health  Facilities 

1417.  This  chapter  shall  be  known  and  may  be  cited  as  the 
Long-Term  Care,  Health,  Safety,  and  Security  Act  of  1973. 

1417.1.  It  is  the  intent  of  the  Legislature  in  enacting  this  chapter 
to  establish  (1)  a  citation  system  for  the  imposition  of  prompt  and 
effective  civil  sanctions  against  long-term  health  care  facilities  in 
violation  of  the  laws  and  regulations  of  this  state  relating  to  patient 
care;  (2)  an  inspection  and  reporting  system  to  insure  that  long-term 
health  care  facilities  are  in  compliance  with  state  statutes  and 
regulations  pertaining  to  patient  care;  and  (3)  a  provisional  licensing 
mechanism  to  insure  that  full-term  licenses  are  issued  only  to  those 
long-term  health  care  facilities  that  meet  state  standards  relating  to 
patient  care. 

1418.  As  used  in  this  chapter: 

(a)  "Long-term  health  care  facility"  means  any  facility  licensed 
pursuant  to  Chapter  2  (commencing  with  Section  1250)  which  (1) 
maintains  and  operates  24-hour  skilled  nursing  services  for  the  care 
and  treatment  of  chronically  ill  or  convalescent  patients,  including 
mental,  emotional,  or  behavioral  problems,  mental  retardation,  or 
alcoholism;  or  (2)  provides  supportive,  restorative,  and  preventive 
health  services  in  conjunction  with  a  socially  oriented  program  to  its 
residents,  and  which  maintains  and  operates  24-hour  services 
including  board,  room,  personal  care,  and  intermittent  nursing  care. 
"Long-term  health  care  facility*'  includes  nursing  homesj  skilled 
nursing  facilities,  extended  care  facilities,  intermediate  care 
facilities,  and  shall  not  include  acute  care  hospital  or  other  licensed 
facilities  except  for  that  distinct  part  of  such  hospital  or  facility  which 
provides  nursing  home,  'skilled  nursing  facility,  extended  care 
facility,  or  intermediate  care  facility  services. 

(b)  "Licensee"  means  the  holder  of  a  license  issued  under 
Chapter  2  (commencing  with  Section  1250)  for  a  long-term  health 
care  facility. 

1419.  Any  person  may  request  an  inspection  of  any  long-term 
health  care  facility  in  accordance  with  the  provisions  of  this  chapter 
by  giving  notice  to  the  state  department  of  an  alleged  violation  of 
applicable  requirements  of  state  law.  Any  such  notice  shall  be  in 
writing  signed  by  the  complainant  and  shall  set  forth  with  reasonable 
particularity  the  matters  complained  of.  The  substance  of  the 
complaint  shall  be  provided  to  the  licensee  no  earlier  than  at  the 
commencement  of  the  inspection.  Neither  the  substance  of  the 
complaint  provided  the  licensee  nor  any  copy  of  the  complaint  or 
record  published,  released,  or  otherwise  made  available  to  the 
licensee  shall  disclose  the  name  of  any  individual  complainant  or 
other  person  mentioned  in  the  complaint,  except  the  name  or  names 
of  any  duly  authorized  officer,  employee,  or  agent  of  the  state 
department  conducting  the  investigation  or  inspection  pursuant  to 
this  chapter,  unless  such  complainant  specifically  requests  the 
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release  of  such  name  or  names  or  the  matter  results  in  a  judicial 
proceeding. 

1420.  Upon  receipt  of  a  complaint,  the  state  department  shall 
assign  an  inspector  to  make  a  preHminary  review  of  the  complaint 
and  shall  notify  the  complainant  of  the  name  of  such  inspector. 
Unless  the  department  determines  that  the  complaint  is  willfully 
intended  to  harass  a  licensee  or  is  without  any  reasonable  basis,  it 
shall  make  an  onsite  inspection  within  10  working  days  of  the  receipt 
of  the  complaint.  In  either  event,  the  complainant  shall  be  promptly 
informed  of  the  department's  proposed  course  of  action.  Upon  the 
request  of  either  the  complainant  or  the  department,  the 
complainant  or  his  representative,  or  both,  may  be  allowed  to 
accompany  the  inspector  to  the  site  of  the  alleged  violations  during 
his  tour  of  the  facility,  unless  the  inspector  determines  that  the 
privacy  of  any  patient  would  be  violated  thereby. 

1421.  (a)  Any  duly  authorized  officer,  employed,  or  agent  of  the 
state  department  may  enter  and  inspect  any  long-term  health  care 
facility,  including,  but  not  limited  to,  interviewing  residents  and 
reviewing  records,  at  any  time  to  enforce  any  provision  of  this 
chapter.  Inspections  conducted  pursuant  to  complaints  filed  with  the 
state  department  shall  be  conducted  in  such  a  manner  as  to  ensure 
maximum  effectiveness.  No  advance  notice  shall  be  given  of  any 
inspection  conducted  pursuant  to  this  chapter  unless  previously  and 
specifically  authorized  by  the  director  or  required  by  federal  law. 

(b)  Any  public  employee  giving  such  advance  notice  in  violation 
of  this  section  shall  be  deemed  to  be  in  violation  of  subdivision  (t) 
of  Section  19572  of  the  Government  Code  and  shall  be  suspended 
from  all  duties  without  pay  for  a  period  determined  by  the  director. 

1422.  The  state  department  shall,  in  addition  to  any  inspections 
conducted  pursuant  to  complaints  filed  pursuant  to  Section  1419, 
conduct  at  least  two  general  inspections,  and  as  many  additional 
inspections  as  may  be  necessary,  in  every  calendar  year  of  all 
long-term  health  care  faciUties  in  the  state  without  providing  notice 
of  such  inspections. 

1423.  If  upon  inspection  or  investigation  the  director  determines 
that  a  long-term  health  care  facility  is  in  violation  of  any  statutory 
provision  or  rule  or  regulation  relating  to  the  operation  or 
maintenance  of  such  facihty,  except  with  respect  to  violations 
determined  to  have  only  a  minimal  relationship  to  safety  or  health 
pursuant  to  Section  1427,  he  shall  promptly,  but  not  later  than  one 
day  after  the  date  of  inspection,  issue  a  citation  to  the  licensee.  The 
citation  shall  be  served  upon  the  licensee  personally  or  by  registered 
mail  in  accordance  with  subdivision  (c)  of  Section  11505  of  the 
Government  Code.  A  copy  of  the  citation  shall  also  be  sent  to  each 
complainant.  Each  citation  shall  be  in  writing  and  shall  describe  with 
particularity  the  nature  of  the  violation,  including  a  reference  to  the 
statutory  provision,  standard,  rule  or  regulation  alleged  to  have  been 
violated.  The  citation  shall  fix  the  earliest  feasible  time  for  the 
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elimination  of  the  condition  constituting  the  violation,  where 
appropriate. 

1424.  Citations  issued  pursuant  to  this  chapter  shall  be  classified 
according  to  the  nature  of  the  violation  and  shall  indicate  the 
classification  on  the  face  thereof,  as  follows: 

(a)  Class  "A"  violations  are  violations  which  the  state  department 
deternunes  present  an  imminent  danger  to  the  patients  or  guests  of 
the  long-term  health  care  facility  or  a  substantial  probability  that 
death  or  serious  physical  harm  would  result  therefrom.  A  physical 
condition  or  one  or  more  practices,  means,  methods,  or  operations  in 
use  in  a  long-term  health  care  facility  may  constitute  such  a  violation. 
The  condition  or  practice  constituting  a  class  "A"  violation  shall  be 
abated  or  eliminated  immediately,  unless  a  fixed  period  of  time,  as 
determined  by  the  state  department,  is  required  for  correction.  A 
class  "A"  violation  is  subject  to  a  civil  penalty  in  an  amount  not  less 
than  one  thousand  dollars  ($1,000)  and  not  exceeding  five  thousand 
dollars  ($5,000)  for  each  and  every  violation. 

(b)  Class  "B"  violations  are  violations  which  the  state  department 
determines  have  a  direct  or  immediate  relationship  to  the  health, 
safety,  or  security  of  long-term  health  care  facility  patients,  other 
than  class  "A"  violations.  A  class  "B"  violation  is  subject  to  a  civil 
penalty  in  an  amount  not  less  than  fifty  dollars  ($50)  and  not 
exceeding  two  hundred  fifty  dollars  ($250)  for  each  and  every 
violation.  A  citation  for  a  class  *'B"  violation  shall  specify  the  time 
within  which  the  violation  is  required  to  be  corrected.  If  a  class  "B" 
violation  is  corrected  within  the  time  specified,  no  civil  penalty  shall 
be  imposed. 

1425.  Where  a  licensee  has  failed  to  correct  a  violation  within  the 
time  specified  in  the  citation,  the  state  department  shall  assess  the 
licensee  a  civil  penalty  in  the  amount  of  fifty  dollars  ($50)  for  each 
day  that  such  deficiency  continues  beyond  the  date  specified  for 
correction. 

1426.  After  consultation  with  industry,  professional,  and 
consumer  groups  affected  thereby,  but  not  later  than  three  months 
after  the  effective  date  of  this  chapter,  the  director  shall  publish 
proposed  regulations  setting  forth  the  criteria  and,  where  feasible, 
the  specific  acts  that  constitute  class  "A"  and  "B"  violations  under 
this  chapter.  Not  later  than  six  months  after  the  effective  date  of  this 
chapter,  the  directpr  shall  adopt  regulations  setting  forth  criteria 
and,  where  feasible,  specific  acts  constituting  class  "A"  and  "B" 
violations.  The  regulations  shall  be  adopted  as  prescribed  in  Chapter 
4.5  (commencing  with  Section  11371)  of  Part  1  of  Division  3  of  Title 
2  of  the  Government  pode,  except  that  such  regulations  shall  not  be 
adopted  as  emergency  regulations  pursuant  to  subdivision  (b)  of 
Section  11421  of  the  Government  Code  and  shall  not  mandate  a 
quality  of  care  or  new  procedures  which  were  not  required  on 
January  1,  1974,  without  providing  additional  reimbursement  if  the 
change  in  quality  of  care  or  the  new  procedures  entail  substantial 
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new  costs. 

For  purposes  of  this  section,  "new  costs"  shall  not  include  costs 
which  are  the  direct  or  indirect  consequence  of  meeting  the 
requirements  of  the  citation  system  established  under  this  chapter. 

1427.  The  director  shall  prescribe  procedures  for  the  issuance  of 
a  notice  of  violation  with  respect  to  violations  having  only  a  minimal 
relationship  to  safety  or  health. 

1428.  (a)  If  a  licensee  desires  to  contest  a  citation  or  the 
proposed  assessment  of  a  civil  penalty  therefor,  he  shall  within  four 
business  days  after  service  of  the  citation  notify  the  director  in 
writing  of  his  request  for  an  informal  conference  with  the  designee 
of  the  director  for  the  county  in  which  the  cited  long-term  health 
care  facihty  is  located.  The  director's  designee  shall  hold,  within  four 
business  days  from  the  receipt  of  the  request,  an  informal 
conference,  at  the  conclusion  of  which  he  may  affirm,  modify,  or 
dismiss  the  citation  or  proposed  assessment  of  a  civil  penalty.  If  the 
director's  designee  modifies  or  dismisses  the  citation  or  proposed 
assessment  of  a  civil  penalty,  he  shall  state  with  particularity  in 
writing  his  reasons  for  such  action,  and  shall  immediately  transmit  a 
copy  thereof  to  each  party  to  the  original  complaint.  If  the  licensee 
desires  to  contest  a  decision  made  after  the  informal  conference,  he 
shall  inform  the  director  in  writing  within  four  business  days  after  he 
receives  the  decision  by  the  director's  designee.  If  the  licensee  fails 
to  notify  the  director  in  writing  that  he  intends  to  contest  the  citation 
or  the  proposed  assessment  of  a  civil  penalty  therefor  or  the  decision 
made  by  a  director's  designee  after  an  informal  conference  within 
the  time  specified  in  this  subdivision,  the  citation  or  the  proposed 
assessment  of  a  civil  penalty  or  the  decision  by  a  director's  designee 
after  an  informal  conference  shall  be  deemed  a  final  order  of  the 
state  department  and  shall  not  be  subject  to  further  administrative 
review. 

(b)  A  licensee  may,  in  lieu  of  contesting  a  citation  pursuant  to  this 
section,  transmit  to  the  department  the  minimum  amount  specified 
by  law  for  each  violation  within  four  business  days  after  the  issuance 
of  the  citation. 

(c)  If  a  hcensee  notifies  the  director  that  he  intends  to  contest  a 
citation,  the  director  shall  immediately  notify  the  Attorney  General. 
Upon  such  notification,  the  Attorney  General  shall  promptly  take  all 
appropriate  action  to  enforce  the  citation  and  recover  the  civil 
penalty  prescribed  thereon,  and  shall  take  such  other  action  as  he 
shall  deem  appropriate,  in  the  superior  court  of  the  county  in  which 
the  long-term  health  care  facility  is  located. 

(d)  In  assessing  the  civil  penalty  for  each  count  of  violation,  a 
court  shall  consider  the  nature  of  the  violation  and  the  seriousness  of 
the  effect  of  such  violation  upon  the  effectuation  of  the  purposes  and 
provisions  of  this  chapter. 

(e)  The  civil  penalties  authorized  by  this  chapter  shall  be  trebled 
for  a  second  or  subsequent  violation  occurring  within  any  12-month 
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period,  if  a  citation  was  issued  for  the  previous  violation  occurring 
within  such  period  and  a  civil  penalty  was  assessed  therefor. 

(f)  Actions  brought  under  the  provisions  of  this  chapter  shall  be 
set  for  trial  at  the  earliest  possible  date  and  shall  take  precedence  on 
the  court  calendar  over  all  other  cases  except  matters  to  which  equal 
or  superior  precedence  is  specifically  granted  by  law.  The  times  for 
responsive  pleadings  and  for  hearings  in  any  such  proceedings  shall 
be  set  by  the  judge  of  the  court  with  the  object  of  securing  a  decision 
as  to  such  matters  at  the  earliest  possible  time. 

1429.  (a)  Each  citation  for  a  class  "A"  violation  specified  in 
subdivision  (a)  of  Section  1424  which  is  issued  pursuant  to  this  section 
and  which  has  become  final,  or  a  copy  or  copies  thereof,  shall  be 
prominently  posted,  as  prescribed  in  regulations  issued  by  the 
director,  until  the  violation  is  corrected  to  the  satisfaction  of  the  state 
department  up  to  a  maximum  of  120  days.  The  citation  or  copy  shall 
be  posted  in  a  place  or  places  in  plain  view  of  the  patients  in  the 
long-term  health  care  facility,  persons  visiting  those  patients,  and 
persons  who  inquire  about  placement  in  the  facihty. 

(b)  Each  citation  for  class  "A"  and  class  "B"  violations  specified 
in  subdivisions  (a)  and  (b)  of  Section  1424  which  is  issued  pursuant 
to  this  section  and  which  has  become  final,  or  a  copy  or  copies 
thereof,  shall  be  retained  by  the  licensee  at  the  facility  cited  until  the 
violation  is  corrected  to  the  satisfaction  of  the  department.  Each  such 
citation  shall  be  made  promptly  available  by  the  licensee  for 
inspection  or  examination  by  any  member  of  the  public  who  so 
requests.  In  addition,  every  licensee  shall  post  in  a  place  or  places  in 
plain  view  of  the  patient  in  the  long-term  health  care  facility,  persons 
visiting  those  patients,  and  persons  who  inquire  about  placement  in 
the  facility,  a  prominent  notice  informing  such  persons  that  copies 
of  all  final  uncorrected  violations  issued  by  the  department  to  the 
facility  will  be  made  promptly  available  by  the  licensee  for 
inspection  by  any  person  who  so  requests. 

1430.  Except  where  the  state  department  has  taken  action  and 
the  violations  have  been  corrected  to  its  satisfaction,  any  licensee 
wh6  commits  a  class  "A"  or  "B"  violation  may  be  enjoined  from 
permitting  the  violation  to  continue  or  may  be  sued  for  civil  damages 
within  a  court  of  competent  jurisdiction.  Such  actions  for  injunction 
or  civil  damages,  or  both,  may  be  prosecuted  by  the  Attorney 
General  in  the  name  of  the  people  of  the  State  of  California  upon  his 
own  complaint  or  upon  the  complaint  of  any  board,  officer,  person, 
corporation  or  association,  or  by  any  person  acting  for  the  interests 
of  itself,  its  members  or  the  general  public.  The  amount  of  civil 
damages  which  may  be  recovered  in  an  action  brought  pursuant  to 
this  section  shall  not  exceed  the  maximum  amount  of  civil  penalties 
which  could  be  assessed  on  account  of  the  violation  or  violations. 

The  remedies  specified  in  this  section  shall  be  in  addition  to  any 
other  remedy  provided  by  law. 

1431.  It  is  a  misdemeanor  for  any  person  to  do  any  of  the 
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following: 

(a)  Willfully  prevent,  interfere  with,  or  attempt  to  impede  in  any 
way  the  work  of  any  duly  authorized  representative  of  the  state 
department  in  the  lawful  enforcement  of  any  provision  of  this 
chapter. 

(b)  Willfully  prevent  or  attempt  to  prevent  any  such 
representative  from  examining  any  relevant  books  or  records  in  the 
conduct  of  his  official  duties  under  this  chapter. 

(c)  Willfully  prevent  or  interfere  with  any  such  representative  in 
the  preserving  of  evidence  of  any  violation  of  any  of  the  provisions 
of  this  chapter  or  of  the  rules  and  regulations  promulgated  under  this 
chapter. 

1432.  (a)  No  licensee  shall  discriminate  or  retaliate  in  any 
manner  against  a  patient  or  employee  in  its  long-term  health  care 
facility  on  the  basis  or  for  the  reason  that  such  patient  or  employee 
or  any  other  person  has  initiated  or  participated  in  any  proceeding 
specified  in  this  chapter.  A  licensee  who  violates  this  section  is 
subject  to  a  civil  penalty  of  no  more  than  five  hundred  dollars  ($500) , 
to  be  assessed  by  the  director  and  collected  in  the  manner  provided 
in  Section  1430. 

(b)  Any  attempt  to  6xpel  a  patient  from  a  long-term  health  care 
facility,  or  any  type  of  discriminatory  treatment  of  a  patient  by 
whom,  or  upon  whose  behalf,  a  complaint  has  been  submitted  to  the 
state  department  or  any  proceeding  instituted  under  or  related  to 
this  chapter  within  120  days  of  the  filing  of  the  complaint  or  the 
institution  of  such  action,  shall  raise  a  rebuttable  presumption  that 
such  action  was  taken  by  the  Hcensee  in  retaliation  for  the  filing  of 
the  complaint. 

(c)  No  licensee  shall  be  cited  for  any  violation  caused  by  any 
person  licensed  pursuant  to  the  State  Medical  Practice  Act  (Chapter 
5  (commencing  with  Section  2000)  of  Division  2  of  the  Business  and 
Professions  Code)  if  such  person  is  independent  of  and  not 
connected  with  the  licensee  and  the  licensee  shows  that  he  has 
exercised  reasonable  care  and  diligence  in  notifying  such  persons  of 
their  duty  to  the  patients  in  the  licensee's  long-term  health  care 
facility. 

1433.  The  remedies  provided  by  this  chapter  are  cumulative,  and 
shall  not  be  construed  as  restricting  any  remedy,  provisional  or 
otherwise,  provided  by  law  for  the  benefit  of  any  party,  and  no 
judgment  under  this  chapter  shall  preclude  any  party  from  obtaining 
additional  relief  based  upon  the  same  facts. 

1434.  Commencing  in  1974,  the  state  department  shall,  on  or 
before  February  1  of  each  year,  notify  all  public  agencies  which  refer 
patients  to  long-term  health  care  facilities  of  all  of  the  long-term 
health  care  facihties  in  the  area  found  upon  inspection  within  the 
previous  12-month  period  to  be  without  class  "A"  or  "B"  violations. 
Public  agencies  shall  give  priority  to  such  long-term  health  care 
facilities  in  referring  publicly  assisted  patients.  No  pubhc  agency 
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shall  refer  patients  to  long-term  health  care  facilities  with  any 
uncorrected  class  **A"  violations  or  five  or  more  uncorrected  class 
"B"  violations,  except  those  long-term  health  care  facilities  which  the 
director  may  exempt  because  of  a  lack  of  facilities  of  the  same  type 
in  the  area  sufficient  to  satisfy  the  demand  for  services  provided  by 
such  type  of  facilities. 

1435.  The  state  department  shall  annually  prepare  and  make 
available  in  all  offices  of  the  facilities  licensing  section  a  report  listing 
all  licensees  by  name  and  address,  indicating  (1)  the  number  of 
citations  and  the  nature  of  each  citation  issued  to  each  licensee 
during  the  previous  12-month  period  and  the  status  of  any  action 
taken  pursuant  to  each  citation,  including  penalties  assessed,  and  (2) 
the  nature  and  status  of  action  taken  with  respect  to  each 
uncorrected  violation  for  which  a  citation  is  outstanding. 

1436.  On  or  before  July  1,  1974,  the  state  department  shall 
provide  for  additional  and  ongoing  training  for  inspectors  charged 
with  implementation  of  this  chapter  in  investigative  techniques  and 
standards  relating  to  the  quality  of  care  provided  by  long-term  health 
care  facilities.  The  investigative-technique  element  of  such  training 
shall  be  adopted  after  consultation  with  the  Department  of  Justice 
and  such  investigative  training  may,  but  need  not,  be  provided 
through  a  contract  with  the  Department  of  Justice. 

1437.  If  a  long-term  health  care  facility  has  not  been  previously 
licensed  pursuant  to  Chapter  2  (commencing  with  Section  1250) ,  the 
state  department  may  only  provisionally  license  such  facility  as 
provided  in  this  section.  A  provisional  license  to  operate  a  long-term 
health  care  facility  shall  terminate  six  months  from  the  date  of 
issuance.  Within  30  days  of  the  termination  of  a  provisional  license, 
the  state  department  shall  give  such  facility  a  full  and  complete 
inspection,  and,  if  the  facility  meets  all  applicable  requirements  for 
licensure,  a  regular  license  shall  be  issued.  If  the  long-term  health 
care  facility  does  not  meet  the  requirements  for  licensure  but  has 
made  substantial  progress  towards  meeting  such  requirements,  as 
determined  by  the  state  department,  the  initial  provisional  license 
shall  be  renewed  for  six  months.  If  the  state  department  determines 
that  there  has  not  been  substantial  progress  towards  meeting 
licensure  requirements  at  the  time  of  the  first  full  inspection 
provided  by  this  section,  or,  if  the  state  department  determines  upon 
its  inspection  made  within  30  days  of  the  termination  of  a  renewed 
provisional  license  that  there  is  lack  of  full  compliance  with  such 
requirements,  no  further  license  shall  be  issued. 

If  an  applicant  for  a  provisional  license  to  operate  a  long-term 
health  care  facility  has  been  denied  provisional  licensing  by  the  state 
department,  he  may  contest  such  denial  by  filing  a  statement  of 
issues,  as  provided  in  Section  11504  of  the  Government  Code,  and  the 
proceedings  to  review  such  denial  shall  be  conducted  pursuant  to  the 
provisions  of  Chapter  5  (commencing  with  Section  11500),  Part  1, 
Division  3,  Title  2  of  the  Government  Code. 
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1438.  On  or  before  January  1,  1977,  the  state  department  shall 
review  the  effectiveness  of  the  enforcement  of  the  provisions  of  this 
chapter  in  maintaining  the  quality  of  care  provided  by  long-term 
health  care  facilities  and  shall  submit  a  report  thereon  to  the 
Legislature  together  with  any  recommendations  of  the  state 
department  for  additional  legislation  which  it  deems  necessary  to 
improve  the  enforcement  of  the  provisions  of  this  chapter  or  to 
enhance  the  quality  of  care  provided  by  such  facilities. 

1439.  Any  writing  received,  owned,  used,  or  retained  by  the  state 
department  in  connection  with  the  provisions  of  this  chapter  is  a 
public  record  within  the  meaning  of  subdivision  (d)  of  Section  6252 
of  the  Government  Code,  and,  as  such,  is  open  to  public  inspection 
pursuant  to  the  provision  of  Sections  6253, 6256, 6257,  and  6258  of  the 
Government  Code.  However,  the  names  of  any  persons  contained  in 
such  records,  except  the  names  of  duly  authorized  officers, 
employees,  or  agents  of  the  state  department  conducting  an 
investigation  or  inspection  in  response  to  a  complaint  filed  pursuant 
to  this  chapter,  shall  not  be  open  to  public  inspection  and  copies  of 
such  records  provided  for  pubUc  inspection  shall  have  such  names 
deleted. 

Sec.  2.  There  are  no  state-mandated  local  costs  in  this  act  that 
require  reimbursement  under  Section  2164.3  of  the  Revenue  and 
Taxation  Code. 


40-057  O  -  74  -  10 
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Wisconsin 

MANUAL  OF  INSTRUCTIONS  AND  ADMINISTRATIVE 

PROCEDURES 

Section  of  Hospitals  and  Related  Facilities  and  Ser\TlCes,  Division 

OF  Health 

SUBJECT  :  NURSING  HOME  ENFORCEMENT  PROCEDURE 

General  Policies 

1.  All  nursing  home  surveys  and  inspections  shall  be  unannounced. 

2.  Surveyors  shall  use  the  forms  provided  by  the  central  office  and 
the  accompanying  instructions  for  employment  of  a  magnetic  tape 
selectric  typewriter  (MT/ST).  This  procedure  will  promote  accuracy, 
speed  and  efficiency. 

3.  The  rules  in  Chapter  H  32  for  nursing  homes  have  been  divided 
into  (3)  categories  based  upon  their  relative  importance.  Violations  of 
rules  in  the  categories  have  been  designated  as  Type  I  Deficiencies, 
Type  II  Deficiencies  and  Type  III  Deficiencies  with  Type  I  Defi- 
ciencies the  most  serious. 

4.  (a)  Type  I  Deficiencies  will  be  followed  by  an  immediate  recom- 
mendation for  injunction  against  any  licensee,  owner,  operator  or  ad- 
ministrator of  a  nursing  home  to  restrain  and  enjoin  the  repeated  vio- 
lation of  any  of  the  provisions  of  the  nursing  home  law  or  administra- 
tive rules  adopted  by  the  Department  of  Health  and  Social  Services 
where  the  violation  affects  the  health,  safety  or  welfare  of  the  patients, 
or  for  other  appropriate  legal  action  and  denial  of  payments  without 
a  grace  period. 

(b)  Type  II  Deficiencies  will  be  followed  by  an  immediate  recom- 
mendation for  denial  of  payments  without  a  grace  period.  If,  within 
30  days  following  the  date  that  denial  of  payments  takes  effect,  correc- 
tive action  has  not  been  initiated  or  correction  of  all  deficiencies  has 
not  been  accomplished,  a  recommendation  will  be  made  for  injunction 
proceedings  or  other  appropriate  legal  action. 

(c)  Type  III  Deficiencies  will  be  followed  by  an  order  for  correc- 
tion; a  plan  of  correction  shall  be  submitted  within  30  days.  All  de- 
ficiencies are  to  be  corrected  or  in  the  process  of  correction  within  60 
days.  If,  on  scheduled  reinspection,  all  deficiencies  have  not  been  cor- 
rected or  are  not  in  the  process  of  correction,  an  immediate  recom- 
mendation will  be  made  for  denial  of  payments,  injunction  proceed- 
ings or  other  appropriate  legal  action. 

5.  Following  a  survey,  each  surveyor  will  complete  and  submit  a 
form  indicating  the  code  number  of  Type  I  Deficiencies  which  he  be- 
lieves do  and/or  do  not  jeopardize  the  health,  safety  or  welfare  of  the 
patients.  This  form  will  be  signed  by  the  surveyor.  (See  attached 
form  R-1.*) 

6.  The  classification  of  H  32  rules  follows.* 


♦Retained  in  committee  files. 


APPENDIX  5 


EXAMPLES  OF  COST  SAVINGS  ATTRIBUTABLE  TO  THE 
USE  OF  IN-HOME  (AS  OPPOSED  TO)  INSTITUTIONAL 
SERVICES* 

Minneapolis  Age  &  Opportunity  Center,  Inc., 

Minneapolis.  Minn.,  April  17, 1971^. 

Case  Xo.  1 

Clients :  Frank  and  Elizabeth  P. 
Ages:  Frank  (83)  :  Elizabeth  (72). 
Income :  $320/month  from  pension  alone. 

Problem 

Partial  paralysis,  urine  incontinence,  speech  impairment.  Xursing 
home  placement  versns  home  care. 

Health 

Client  (Frank)  suffered  a  stroke  in  early  May  1973  leaving  him 
partially  paralyzed  on  his  right  side.  Client  is  incontinent  of  urine, 
but  not  feces.  His  speech  is  impaired.  Prognosis  is  fair  to  poor  in 
regards  to  rehabilitation.  Some  therapy,  minimal  is  required.  Chances 
of  client  regaining  much  use  of  his  right  side  are  very  slim.  Client 
weighs  approximately  120  lbs. 

Client's  wife  (Elizabeth)  health  appears  good.  She  has  miletus 
diabetes  and  this  is  under  control  through  use  of  orenaese.  She  seems 
to  be  strong  and  fit.  Her  emotional  state  is  static  due  to  fears  that  her 
husband  will  be.  taken  from  her  and  placed  in  a  nursing  home. 

History 

Frank  and  Elizabeth  have  been  married  for  over  50  years.  They 
had  four  sons.  The  youngest  died  from  an  accident  suffered  during 
an  epileptic  seizure  while  he  was  still  a  young  man.  Her  oldest  son 
lives  in  California.  Another  son  died  several  yeai^  back  in  a  car  acci- 
dent. The  remaining  son  is  partially  disabled.  He  lives  in  the  Twin 
Cities,  but  is  physically  unable  to  assist  his  parents. 

Frank  and  Liz  live  in  an  older  two-story  wood  structure  in  the  near 
south  side  of  Mimieapolis.  Their  home  is  heated  by  two  oil  heaters — 
one  m  the  dining  room  and  one  in  the  living  room.  Liz  mentioned  the 
need  to  use  the  oven  and  a  small  old  wood  burner  in  the  kitchen 
during  cold  days  of  winter.  They  have  two  prize  possesions— a  para- 
keet named  Chipper,  and  a  1954  DeSoto  automobile  that  neither  of 
them  can  drive  any  more.  The  bird  has  a  large  vocabulary  and  at  times 
offers  embarrassment  to  Frank  and  Liz  because  of  some  of  the  "dirty" 
words  he  uses. 

*See  "Barriers  to  Health  Care  for  Older  Americans."  hearing.  June  25.  1974  Special  Com- 
mittee on  A^ng.  Subcommittee  on  Health  of  the  Elderly. 
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Frank  worked  for  the  City  of  Minneapolis  most  of  his  life.  Both 
have  lived  in  the  home  since  they  were  first  married.  Friends  and 
neighbors  that  were  close  to  them  have  long  time  since  passed  away  or 
moved  with  two  exceptions.  The  only  relative  they  can  rely  on  for  some 
assistance  is  their  disabled  son's  wife.  She  works  to  support  her  family 
and  is  available  to  them  sometimes  in  the  evenings. 

NatTative 

When  Frank  was  ready  to  leave  the  hospital  to  be  transferred  to  a 
nursing  home  on  recommendation  of  his  doctor,  Mrs.  P.  requested 
Social  Service  to  help  her  find  some  way  to  take  Frank  home  so  that  she 
could  care  for  him.  The  only  agency  in  the  Twin  Cities  able  to  handle 
this  matter  is  coordinating  services  and  delivery  for  adequate  home 
care  according  to  Liz  Blood,  MSW,  was  M.A.O.  She  told  Mrs.  P.  that 
she  would  make  a  referral  to  M.A.O  and  they  would  help  her. 

A  M.A.O.  counselor  was  immediately  assigned  to  this  case  to  make 
an  evaluation  of  the  situation  and  to  set  up  and  coordinate  a  home  care 
plan  that  would  pro\dde  an  alternative  to  nursing  home  placement  for 
Frank  P.  ^Yhile  the  rights  and  desires  of  the  seniors  involved  was  the 
main  factor,  cost  analysis  was  also  to  be  considered.  Elizabeth  and 
Frank  P.  were  so  close  to  eligibility  for  Medical  Assistance,  that  this 
would  take  effect  within  one  month  of  nursing  home  placement.  Either 
way,  some  public  funds  would  be  used  for  care  of  Frank  P. 

A  M.A.O.  counselor  met  with  Mrs.  P  to  determine  a  "patient  plan." 
It  was  decided  that  until  the  plan  could  be  implemented,  the  counselor 
would  come  three  times  a  week  to  assist  Mrs.  P.  with  her  husband's 
personal  care,  and  that  a  homemaker  would  also  help  her.  Then  the 
plan  was  implemented  as  follows : 

1.  M.A.O.  handyman  built  a  ramp  and  fixed  the  steps  on  their  home 
to  accommodate  a  wheelchair  for  Mr.  P. 

2.  M.A.O.  counselor  assisted  clients  in  obtaining  medical  assistance. 

3.  The  M.A.O.  counselor  arranged  for  a  patient  lift  from  Courage 
Center  to  assist  the  client  in  and  out  of  bed.  This  made  it  possible  for 
Mrs.  P.  to  handle  and  care  for  her  husband  without  assistance  and 
the  M.A.O.  counselor  was  no  longer  needed  for  this  purpose. 

4.  Mrs.  P.  would  handle  the  feeding,  bathing,  and  cleaning  of  client. 

5.  A.  M.A.O.  homemaker  gave  three  services  to  the  clients  during  the 
time  of  implementing  the  patient  plan  to  help  Mrs.  P.  "catch  up"  with 
the  work  left  undone  due  to  this  emergency.  When  caught  up,  Mrs.  P. 
managed. 

6.  After  the  above  plan  was  implemented,  Mrs.  P.  was  independent 
of  M.A.O.  and  able  to  take  care  of  her  husband  for  three  months  until 
he  returned  to  the  hospital  where  he  died. 

Cost  effectiveness  of  this  M.A.O.  home  care  plan  versus  institutionalization 


M.A.O.  services  provided  for  3-month  period  :  ^ost 

Counseling  (23)   $230.00 

Homemaking  (3)   11.10 

Handyman  (1)   27.75 

Transportation  of  client  to  see  husband  in  hospital  (3)   10.  50 


Total  cost  of  services  (30)  ^279.35 


1  The  lift  was  on  loan  without  charge.  If  Mr.  P.  had  lived  longer,  then  some  charge  would 
have  had  to  be  arranged. 
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Nursing  home  costs  for  3-month  i)eriod  : 

Basic  cost  for  3  mo.  care  in  a  nursing  home  1,  350.  00 

Less  Mr.  P's  pension  of  $118  a  month  which  would  go  toward  the 

cost  of  his  care   354^  00 

Remaining  cost  to  be  paid  by  Medicaid   00 

Less  cost  of  M.A.O.  services   279.  35 


Total    716.65 


Therefore,  the  care  M.A.O.  provided  during  this  3-month  period 
saved  the  taxpayer  $716.65. 


Case  ]^o.  2 

Clients :  Charles  and  Eva  O. 
Ages:  Charles  (80), Eva  (72). 
Income :  $2 14/month. 

Problem 

Mr.  and  Mrs.  O.  first  came  to  M.A.O.'s  attention  in  May,  1971.  They 
were  referred  to  M.A.O.  by  the  Southside  Community  Center,  with 
the  information  that  the  Medical  Assistance  worker  at  Hennepin 
County  felt  a  nursing  home  was  needed  for  both  the  O.'s  because  Mrs. 
0.*s  brother  was  no  longer  willing  to  assist  them. 

An  agency  meeting  was  called.  Representatives  from  M.A.O.,  South- 
side  Center,  Hennepin  County  Welfare,  and  Mrs.  O.'s  brother  and 
niece  met  to  determine  how  to  best  handle  the  O.'s  case.  All  the  above 
felt  that  the  clients  should  be  placed  in  a  Is^ursing  Home  unless  M.A.O. 
was  willing  to  take  on  the  responsibility  for  their  care.  The  follow- 
ing problems  were  identified  at  that  time  : 

1.  Clients  would  need  to  move  because  Mrs.  O.'s  brother  was  selling 
the  home  where  they  were  living. 

2.  Home  delivered  meals  were  necessary  and  homemaking  services 
also  might  be  needed,  although  Mr.  O.  was  able  to  do  a  little  around 
the  house. 

3.  Volunteer  services  would  be  needed  with  an  emphasis  on  friendly 
visitation. 

Prior  to  implementing  this  plan,  the  O.'s  doctor,  Dr.  Widen  of  the 
Bloomington-Lake  clinic,  was  contacted  to  obtain  his  evaluation  of 
client's  ability  to  remain  in  independence.  Despite  the  fact  that  Mrs. 
O.  had  been  crippled  most  of  her  life  and  Mr.  O.  had  dropsy  and  a 
heart  condition.  Br.  Widen  saw  no  reason  lohy  they  could  not  reinmn 
independent  with  the  aid  of  M.A.O.  services.  Therefore,  M.A.O.  pro- 
ceeded with  the  original  plan  and  the  following  results  : 

1.  With  the  assistance  of  a  M.A.O.  volunteer  working  with  the 
M.A.O.  counselor,  inexpensive  housing  was  found  for  them  at  bib 
East  22nd  Street  where  thev  could  keep  their  dog.  (Public  Housing 
was  refused  by  the  clients  because  of  their  desire  to  keep  the  clog.) 
M.A.O.  moved  the  clients. 
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2.  M.A.O.  counselor  assisted  in  getting  clients  on  Old  Age  Assistance 

3.  M.A.O.  home  delivered  meals  were  started  and  maintained  on  a 
permanent  basis.  (This  also  provided  a  daily  check  of  the  clients' 
situation. ) 

4.  Home  specialist  services  were  refused  by  the  clients,  but  the 
counselor  made  regular  checks  on  their  situation — approximately  once 
a  month,  and  at  that  time  the  counselor  helped  with  anything  the 
clients  couldn't  handle. 

The  O.'s  were  maintained  with  this  plan  from  May,  1971,  until  Mrs. 
O.'s  death  on  January  6, 1973,  and  Mr.  O.'s  hospitalization  on  March  6, 
1973,  and  subsequent  death. 

Cost  effectiveness  of  this  M.A.O.  home  care  plan  versus  institutionalization 

M.A.O.  Service  from  May  1971  to  Mar.  6,  197.3 : 

Meals — 2  meals  a  day  each,  7  days  a  week  (including  delivery 

charges)  for  Mr.  O.,  May  1971  to  March  1973  and  Mrs.  O.,  May  1971  (^ost 


to  Jan.  6,  1973  $3,295 

Counseling  services  (time  varying) — 20   310 

Volunteer  services,  percent  of  cost  producing  them — 1972   86 


Total  cost  of  MAO  services  from  May  1971  to  March  1973   3,  691 


Nursing  home  costs : 

Mr.  O.— 22  months  at  $450  a  month   9,  900 

Mrs.  O.— 20  months  at  $450  a  month   9,  000 


Total  18,000 

Less  pension  of  $186  a  month  which  would  be  applied  toward  Nursing 
Home  costs  (the  O.'s  would  have  been  allowed  $14  each  a  month 
for  personal  needs )   4,  092 


Remaining  cost  to  be  paid  by  Medicaid  14,  808 


Less  cost  of  M.A.O.  services   3,  691 

Total   11,117 


Therefore,  the  care  M.A.O.  provided  during  this  time  saved  the  tax- 
payer $11,117. 


Case  No.  3 

Clients :  Martha  and  Matilda  H. 
Ages: Martha  (90)  ;  Matilda  (92). 
Income : $252.91/month  (combined) . 

Prohlem 

The  clients  first  came  to  M.A.O. 's  attention  on  February  28,  1974, 
when  Martha  was  brought  to  the  Abbott-^^orthwestern/M.A.O.  Clinic 
on  an  emergency  basis  with  congestion  in  her  lungs.  Martha  also  has 
some  difficulties  with  her  memory  and  is  somewhat  confused. 

At  the  time  of  Martha's  visit  to  the  Abbott-North western/M.A.O. 
Clinic,  she  was  already  in  serious  problems,  because  her  sister,  Matilda, 
had  been  hospitalized  the  previous  week.  Matilda  took  care  of  her 
sister,  so  that  Avhen  Martha  was  treated  and  released  ahead  of  her,  she 
had  no  one  to  care  for  her  at  home. 

Matilda's  on-going  medical  problems  consist  of  chronic  bronchitis, 
numbness  in  the  fingers,  excessive  tiredness,  poor  sight,  difficulty 
hearing. 
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Their  closest  relative  is  a  niece  living  in  St.  Paul. 

Because  of  the  on-going  medical  problems  of  both  sisters,  the  doctors 
determined  the  prognosis  for  independence  was  poor  without  M.A.O. 
services. 

Action  taken 

1.  M.A.O.  transportation  as  needed  to  the  Abbott-Northwestern/ 
M.A.O.  Clinic. 

2.  On-going  M.A.O.  home  delivered  meals.  The  M.A.O.  driver  will 
check  each  day  as  to  the  condition  of  the  sisters  and  report  other  needs 
as  necessary. 

3.  Help  in  the  home  provided  on  an  occasional  basis  by  the  niece  and 
a  friend. 

Cost  effectiveness  of  this  M.A.O.  home  care  plan  versus  institutionalization 


M.A.O.  services  needed  per  montli : 

Meals — 120  meals  per  month  (including  delivery  charges),  2  meals  ^oat 

a  day,  7  days  a  week  for  both  sisters  $180.  00 

Clinic  visits — Average  2  Abbott-Northwestern/M.A.O.  Clinic  visits 

per  month  (no  charge  for  clinic  above  Medicare,  see  Abbott- 

Northwestem/M.A.O.  flyer)  

Transportation — Average  2  to  Abibott-Northwestem/M.A.O.  Clinic 

per  month   6.  80 


Total  cost  of  services   186.  80 


Basic  cost  of  nursing  home  care  per  month : 

^50/month  each   900.00 

Less  clients'  income  of  $202.91  (both  sisters  would  be  allowed  to 

keep  $25  each  per  month  for  i)ersonal  needs )   202.  91 


Remaining  cost  to  be  paid  by  Medicaid   697.  09 

Less  cost  of  M.A.O.  services   186.  80 


Total    510.29 


Therefore,  the  ongoing  care  M.A.O.  is  providing  is  saving  the  tax- 
payer $510.29  per  month. 


Case  No.  4 

Client :  Clara  T. 
Age:  78. 

Income :  $l70/month  (Social  Security) . 
Problem 

Client  is  legally  blind ;  has  glaucoma  and  cataracts.  Dut  to  the  fact 
that  her  apartment  house  was  razed  and  the  neighbor  who  cooked 
and  cleaned  for  her  moved  away,  the  client  was  faced  with  need  for 
assistance  to  remain  in  independence  or  Board  and  Care  Home  place- 
ment. 

History 

Client  is  legally  blind.  She  remained  in  independence  for  nearly 
nine  years  through  the  help  of  a  neighbor.  When  the  apartment  house 
was  taken  down  in  September  1973,  the  client  contacted  M.A.O.  for 
assistance.  She  had  raised  two  children  working  as  a  housekeeper  ni 
a  local  hospital.  The  children  now  live  out  of  town.  She  did  not  want 
to  lose  her  independence  now.  She  was  unable  to  do  her  own  cookmg 
and  could  not  clean  due  to  blindness  and  no  mobility  trainmg.  Her 
legs  were  patchy  and  inflamed  at  the  time  of  initial  contact. 
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Plan 

A  new  apartment  was  immediately  secured  through  M.A.O.,  and 
needed  medical  attention  delivered  through  Abbott-Northwestern/ 
M.A.O.  clinic  by  which  the  client's  Medicare  was  accepted  as  full  pay- 
ment (See  Abbott-Northwestern/M.A.O.  Newsletter) .  Client  had  been 
putting  off  medical  attention  for  the  infiamation  of  her  legs  because 
of  high  costs  and  fear  of  inability  to  meet  the  charges  above  Medicare. 

The  diagnosis  for  infiamation  was  phlibitis  and  shingles.  The  client 
was  hospitalized  for  ten  days,  being  discharged  Oct.  11,  1973. 

Because  the  client  was  unable  to  cook  and  clean,  she  was  placed  on 
meals  and  housekeeping  services.  Regular  clinic  follow-ups  continued 
on  monthly  basis,  checking  on  shingles  and  glaucoma  and  cataracts. 

A  volunteer  was  found  by  M.A.O.  in  her  apartment  building  to 
assist  the  client  with  eye  drops.  Counseling  was  continued  with  the 
client  to  encourage  further  independence  in  the  form  of  mobility 
training  through  State  Services  for  the  Blind,  arranged  for  by  the 
M.A.O.  Counselor. 

Some  adjustment  and  emotional  problems  prolonged  the  period  in 
which  supportive  services  were  necessary.  This  counseling  was  pro- 
vided by  M.A.O. 

The  Client  is  now  independent  of  M.A.O.  and  has  avoided  being 
placed  in  a  Home.  The  Client  also  knows,  should  she  need  M.A.O. 
in  the  future,  that  we  would  help  as  needed. 

Cost  effectiveness  of  this  M.A.O.  home  care  plan  versus  institutionalization 


M.A.O.  services  provided  over  a  6-month  period :  C'os* 

Meals  (including  delivery  charges)  2  meals  a  day,  7  days  a  week__  $90.  00 

Housekeeping  (6)   44.40 

Volunteer  services,  including  friendly  visiting  for  emotional  support 

(5)  cost  of  producing  services   2.  50 

Counseling   (10)   90.80 


Total  cost  of  services   227.  70 


Basic  cost  of  board  and  care  home  for  6-month  period : 

6  months  at  $250  a  month   1,  500.  00 

Less  clients'  income  of  $145/month  for  6  months  (client  would 

be  allowed  to  keep  $25  a  month  for  personal  needs)   870.  00 

Remaining  cost  to  be  paid  by  Medicaid    630.  00 

Less  cost  of  M.A.O.  services   227.  70 


Total   402.30 


Therefore,  the  care  M.A.O.  provided  during  this  6-month  period 
saved  the  taxpayer  $402.30. 

On- going  monthly  saving 

The  above  costs  do  not  reflect  the  fact  that  because  M.A.O.  services 
enabled  this  client  to  become  independent  of  M.A.O.,  and  kept  out 
of  a  Board  and  Care  Home,  the  current  on-going  savings  to  the  tax- 
payer per  month  is  $105. 
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Case  Xo.  5 

Clients :  Benjamin  and  Lucy  E. 

Ages :  Benjamin  (69)  ;  Lucy  (6-i) . 

Income  :  $240/month  from  SS-AD  (no  savings) . 

Problem 

Ben  has  a  severe  diabetic  condition  and  uses  a  cane  for  walking 
assistance.  His  sight  is  fair.  Lucy  is  obese  and  also  needs  a  cane  for 
walking  assistance. 

History 

Their  medical  condition  necessitates  assistance  in  cleaning,  as  well  as 
transportation  for  grocery  shopping  and  medical  appointments.  Min- 
neapolis Housing  and  Redevelopment  Authority  Evaluation  of 
clients'  living  situation  indicated  that  without  M.A.O.  housekeeping 
help,  as  well  as  M.A.O.  transportation,  Xursing  Home  placement 
would  have  been  necessary. 

Plan 

Housekeeping  was  arranged  for  clients  on  a  weekly  basis  to  safe- 
guard independence  and  fulfill  cleaning  needs.  Transportation  foV 
grocery  shopping  was  arranged  on  bi-weekly  basis  and  for  medical 
appointments  as  needed. 

Prognosis 

With  M.A.O.  sendees,  clients'  ability  to  remain  in  independence  has 
been  secured  and  has  kept  these  clients  out  of  a  Xursing  Home.  Min- 
neapolis Housing  and  Redevelopment  Authority  follow-up  evalua- 
tion has  confirmed  this  fact,  that  on-going  M.A.O.  services  are  needed 
to  maintain  them  in  independence. 

Cost  effectiveness  of  this  M.A.O.  home  c(nre  plan  versus  institutionalization 


M.A.O.  services  needed  per.month  : 

Housekeeping  (2)  -  '  $29.  60 

Transportation,  for  grocery  shopping  and  doctor  appointments  (4)_  14.  00 
Counseling  (1)  ^   9.00 

Total  cost  of  services   52.  60 


Basic  cost  of  nursing  home  care  per  month  : 

$450  a  month  for  each   900.00 

Less  clients'  income  of  $190/month  (hoth  clients  would  be  allowed  to 

keep  $25  each  for  personal  needs)   190.  00 


Remaining  cost  to  be  paid  by  medicaid   710.  00 

Less  cost  of  M.A.O.  services   52.  60 


Total    657. 40 


1  It  should  be  noted  that  in  the  first  month's  services  given  to  these  clients.  M.A.O. 
chore  services  were  needed  to  clean  the  heavv  filth  that  had  accumulated  at  an  additional 
cost  the  first  month  of  $14.88.  Since  then,  his  services  have  not  been  needed  and  the  home- 
makers  have  maintained  the  cleanliness  of  the  apartment  and  any  personal  care  they  have 
needed.  Therefore,  we  did  not  include  this  cost  as  on-going. 

Therefore,  the  on-going  care  M.A.O.  is  providing  is  saving  the 
taxpayer  $657.40  per  month. 
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Case  No.  6 

Client:  Emma  B. 
Age:  69. 

Income:  $124/month. 
Prohlem 

Client  had  severe  Parkinson's  disea^. 

1.  Her  doctor  determined  that  in  order  for  her  to  live  in  independ- 
ence, M.  A.O.  would  have  to  commit  services. 

2.  If  M.A.O.  would  commit  services  immediately,  the  doctor  would 
permit  her  to  leave  the  hospital.  Otherwise  he  intended  to  keep  her 
in  the  hospital  another  four  days. 

Action  taken  .  - 

Services  were  immediately  provided,  consisting  of:  (1)  M.A.O. 
meals  in  the  home;  (2)  regular  counseling  because  of  client's  nervous 
condition  because  of  the  drug  she  was  taking,  her  fear  of  death  and 
nursing  home  placement;  and,  (3)  M.A.O.  volunteer  provided  trans- 
portation to  her  doctor,  as  his  office  was  outside  Minneapolis. 

Cost  effectiveness  of  client's  discharge  from  hospital  4  days  early 


Cost 

Cost  of  maintaining  client  in  hospital  for  4  days  at  $119/day   i$476 

Less  cost  of  M.A.O.  meals  (  2  meals  a  day  for  4  days)  $12 ;  cost  of  M.A.O. 
counseling  services  (3)  $15   27 


Savings  to  taxpayers   449 

Cost  effectiveness  of  this  M.A.O.  home  care  plan  versus  institutionalization 

M.A.O.  services  needed  per  month: 

Meals  (including  delivery  charges)  60  meials,  2  meals  a  day,  7  days  a 

week    $90 

Counseling,  average  4/month  ^   32 

Volunteer  transportation  services  to  doctor,  average  2/month,  cost  of 

producing  this  service   1 


Total  cost  of  services  •   123 


Basic  cost  of  nursing  home  care  per  month : 

$450  a  month   450 

Less  client's  income  of  $99/month  (client  allowed  to  keep  $25  a  month 
for  personal  needs)   99 


Remaining  cost  to  be  pai  by  Medicaid   351 

Less  cost  of  M.A.O.  services   123 


Total   228 


Therefore,  on-going  care  provided  by  M.A.O.  is  saving  taxpayers 
$228  per  month. 


Case  No.  7 

Client:  William  F. 
Age :  75. 

Income:  Currently  $129.20/monthly  (after  M.A.O.'s  intervention,  see 
history). 

Prohlem 

The  Client  was  a  patient  in  a  Nursing  Home  who  signed  himself  out 
in         10^73  against  his  doctor's  orders. 
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At  the  time  of  his  release,  the  client's  income  was  $78.20  per  month 
from  Social  Security. 

The  Client's  caretaker  referred  this  case  to  M.A.O.  because  he  felt 
the  client  would  not  be  able  to  remain  in  independence  without  M.A.O. 
services,  but  would  have  to  return  to  the  Xursing  Home. 

The  Client  is  a  shut-in  due  to  a  back  injury  that  he  received  by 
falling  off  a  ladder  when  he  worked  as  a  house  painter.  He  has  little 
control  of  his  legs,  but  can  walk  in  his  apartment  with  a  cane. 

Action  taken 

After  the  M.A.O.  Counselor's  visit:  (1)  M.A.O.  home  delivered 
meals  began  July  25,  1973;  (2)  Old  Age  Assistance  application  was 
made  with  M.A.O.  Counselor's  assistance  and  became  effective  August 
13,  1973.  adding  $51  to  his  income;  and  (3)  Food  Stamps  applied  for 
with  M.A.O.  Counselor's  assistance  and  became  effective  September  1, 
1973.  Client  pays  $1  a  day  towards  his  M.A.O.  meals  in  food  stamps. 
(M.A.O.  is  certified  to  handle  food  stamps.) 
Prognosis 

Client  will  be  a  permanent  meals  client,  with  occasional  checks  on 
his  situation. 

Home  care  services  and  transportation  are  handled  by  a  volunteer. 

Client  refuses  to  see  a  doctor  at  this  time,  but  the  M.A.O.  counselor 
has  made  him  aware  of  the  Abbott -Xorthwestern/M.A.O.  Clinic 
should  he  need  it. 

Cost  effectiveness  of  this  M.A.O.  home  care  plan  versus  institutionalization 

M.A.O.  services  needed  per  month  : 

Meals  (including  delivery  charges)  60  (2  meals  a  day,  7  days  a 

week)   $90.00 

Less  food  stamps  paid  by  client   30.  00 

Subtotal    60.00 

Counseling   (1)   7.50 

Volunteer  services  providing  transportation  and  home  care,  percent 

of  cost  producing  them  (15)  .   7.  50 

Total  cost  of  services   75.  00 

Basic  cost  of  nursing  home  care  per  month : 

$450  a  month  450.  00 

Less  Mr.  F.'s  income  of  $104.20  a  month  (Mr.  F.  would  be  allowed  to 

keep  $25/month  for  personal  needs)  104.  20 

Remaining  cost  to  be  paid  by  Medicaid   345.  80 

Less  cost  of  M.A.O.  services   75.  00 

Total   270.  SO 

Therefore,  the  care  M.A.O.  is  providing  is  saving  the  taxpayer 
8270.80  a  month. 


Case  No.  8 

Client:  Mildred  E. 
Age :  64. 

Income:  $140/month  SS-SSI. 

Prohlem 

Client  spends  most  of  her  time  in  a  wheelchair.  She  has  multiple 
sclerosis  and  gall  bladder  problems.  She  is  unable  to  walk,  prepare 
food  and  clean  house. 
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Action  taken 

On  reviewal  of  this  case,  the  counselor  recommended:  (1)  Home 
delivered  meals;  (2)  Housekeeping;  and  (3)  Voluntary  action  for 
social  functions  at  Courage  Center  handicapped  socials  to  relieve  iso- 
lation problems. 

The  above  services  have  been  provided  for  three  years. 

ProgTwsis 

With  M.A.O.  services,  client  is  able  to  remain  in  independence, 
receiving  meals  and  occasional  housekeeping.  Obviously  without 
M.A.O.  services,  this  client  would  have  to  be  in  a  Nursing  Home. 

Cost  effectiveness  of  this  M.A.O.  home  care  plan  versus  institutionalization 

M.A.O.  services  provided  for  3-year  period  : 

Meals  (including  delivery  charges)  3  years  (2  meals  a  day,  7  days  (^ost 

a  week)  —  $3,825.00 

Housekeeping,  3  years  (3  services  a  month)   399.60 

Counseling,  3  years  (average  1  a  month)   324.  00 

Total  cost  of  services   4,  008.  60 

Nursing  home  costs  for  3-year  period  : 

$450  a  month  for  3  years   16,  200.  00 

IjCss  client's  income  of  $115/month  for  3  years  (client  would  be 

allowed  to  keep  $25  a  month  for  personal  needs )   4, 140.  00 

Remaining  cost  to  be  paid  by  Medicaid   12,  060.  00 

Less  cost  of  M.A.O.  services   4,  008.  60 

Total    8,051.40 

Therefore,  the  care  M.A.O.  provided  this  client  for  3  years  saved 
the  taxpayer  $8,051.40. 

On- going  monthly  services 

In  addition  to  the  above  savings  to  the  taxpayer  provided  over  the 
last  three  years,  because  M.A.O.  is  continuing  to  serve  this  client,  there 
will  be  an  on-going  monthly  saA^ng  to  the  taxpayer  of  $233.65. 


April  22, 1974. 

Subject :  Legal  Services  for  Senior  Citizens. 
From :  Joe  Wolkowicz,  Attorney,  M.A.O. 
To :  Daphne  H.  Krause. 

I  have  been  employed  at  the  Minneapolis  Age  and  Opportunity  , 
Center,  Inc.  (M.A.O.)  for  14  months,  providing  legal  services  to  our 
Senior  Citizens  clients.  During  that  time  I  have  formulated  the  con- 
clusion that  any  agency,  such  as  M.A.O.,  attempting  to  provide  com- 
prehensive services  to  the  Elderly  camiot  effectively  do  so  without 
employing  an  attorney  on  its  staff. 

My  conclusion  is  premised  on  the  fact  that  Seniors  have  particular 
legal  needs,  they  require  highly  specialized  attention  and  communica- 
tion. There  is  no  doubt  there  is  insufficient,  and  inadequate  legal  rep- 
resentation for  this  segment  of  our  population.  In  short,  the  legal 
profession,  state  and  federal  governments,  social  service  agencies, 
must  recognize  the  Elderly's  needs  for  legal  representation  and  provide 
for  the  funds  and  mechanism  that  will  allow  the  attorneys  to  specialize 
in  this  area. 
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As  a  result  of  oiir  program  and  work  at  M.A.O.  this  specialization 
has  been  acknowledged  in  our  community.  The  attorney  receives  many 
inquiries  and  referrals  from  religious  groups,  churches  and  social 
service  agencies  such  as  Hennepin  County  Welfare  and  Adult  Serv- 
ices on  a  daily  basis.  Moreover  the  Minneapolis  Legal  Aid  Society  refer 
numerous  Seniors  to  our  legal  department. 

Finally,  the  attorney  receives  numerous  inquiries  from  other  local 
attorneys  inquiring  about  what  techniques,  procedures,  legal  strategy 
they  should  utilize  in  handling  particular  Senior  problems. 

The  legal  component  of  M.A.O.  is  engaged  in  broad  and  diverse  legal 
areas.  The  attorney  deals  in  probate,  consumer  problems,  landlord- 
tenant  problems,  housing,  and  family  law.  He  is  a-lso  called  upon  to 
represent  Seniors  before  administrative  hearings  involving  Medicare, 
Medicaid,  and  Social  Security  issues.  These  latter  areas  are  especially 
important  to  Seniors  because  they  affect  their  lives  most  directly  and 
many  local  attorneys  refuse  to  take  these  cases  for  a  number  of  reasons. 

The  Seniors  also  need  an  attorney  readily  available  to  them  in  order 
to  explain  and  clarify  the  governmental  forms  that  deluge  them  daily, 
to  advocate  and  communicate  their  intent  and  desires  to  businessmen, 
salespeople  and  others  with  whom  the}^  deal  and  as  a  resource  person 
to  assist  them  to  find  immediate  practical  solutions  to  their  daily  prob- 
lems. 

Perhaps,  the  most  important  and  heartbreaking  area  that  our  legal 
component  is  involved  in  is  protecting  Senior  Citizens  from  unwar- 
ranted guardianship  proceedings.  These  proceedings  originate  from 
such  various  sources  as  the  welfare  department,  family  members  and 
doctors.  These  parties  may  feel  the  Senior  is  being  difficult,  recalci- 
trant, and  obstinate  in  refusing  to  recognize  what  they  may  deem  as 
"beneficial''  for  the  Senior.  Seniors  are  especially  sensitive  to  these 
proceedings  because  of  the  tremendous  emotional  and  social  stigma 
that  is  attached,  and  because  it  results  in  the  loss  of  their  social-political 
civil  rights  and  liberties.  Most  of  all  because  it  signals  the  clear  demise 
of  their  independence  and  dignity.  It  is  \dtal  and  imperative  that 
Seniors  possess  confidence  and  self-assurance  in  an  agency  and  its  at- 
torney, when  seeking  his  advice  and  representation  in  these  matters, 
with  full  knowledge  that  the  attorney  will  deal  with  these  matters 
from  their  perspective. 

One  of  the  unique  and  important  aspects  of  M.A.O.  is  that  it  was 
established  to  provide  comprehensive  services  to  Senior  Citizens ;  i.e. 
it  has  an  attorney,  social  workers,  transportation,  homemakers,  health, 
drug  and  alcohol  dependency  and  emotional  counselors,  and  others  all 
on  the  same  staff  all  under  one  roof  and  easily  accessible  to  each  other. 

The  benefits  of  this  arrangement  cannot  be  over-emphasized.  It 
allows  staff  members  to  discuss  the  full  social  and  legal  implications 
and  ramifications  of  a  course  of  conduct  on  the  client  and  others 
before  implementing  it. 

Secondly,  the  arrangement  permits  staff  members  to  refer  their 
client's  legal  problems  directly  to  the  attorney. 

Finally,  the  arrangement  permits  the  attorney  to  immediately  refer 
non-legal  related  problems  to  appropriate  staff  members  within  the 
agency.  The  benefit  of  the  M.A.O.  program  is  that  it  commands  vir- 
tually all  resources  to  handle  the  Seniors  efficiently,  expediently  and 
competently.  The  concomitant  ben  1  j  the  Senior  is  that  he  has  all 
the  services  in  one  agency  and  thu.    /oids  the  problems  of  contact- 
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ing  or  engaging  other  agencies  scattered  throughout  the  city,  with 
its  consequent  problems  of  obtaining  transportation,  and  overcoming 
unnecessary  "bureaucratic  red-tape". 

In  this  brief  memo  I  have  attempted  to  demonstrate  the  importance 
and  necessity  of  providing  an  attorney  in  any  program  attempting 
to  bring  comprehensive  services  to  Seniors.  In  my  opinion,  there 
are  persuasive  arguments  concerning  the  need  of  programs  similar  in 
organization  and  purpose  as  M.A.O.  In  my  opinion  and  experience 
there  are  persuasive  argmnents  for  the  training  and  funding  of  at- 
torneys who  are  willing  to  specialize  in  providing  legal  services  for 
the  Elderly  in  this  type  of  a  social  service  agency. 

Finally,  our  experiences  at  M.A.O.  clearly  demonstrate  that  the 
inter-relationship  of  these  services  and  disciplines  have  a  positive  and 
beneficial  effect  on  the  Senior  Citizens  and  the  staff  in  order  to  assure 
the  Seniors,  their  dignity,  independence  and  protection. 

Joe  Wolkowicz, 
Attoraey.  M.A.O. 

AXECDOTES 

Case  of  Agnes  KrezowsM. — This  is  an  83-year  old  woman  who 
contacted  me  for  legal  assistance.  She  informed  me  that  her  five  chil- 
dren had  petitioned  the  court  for  guardianship  over  her  and  her 
husband.  Apparently,  the  husband  had  severely  deteriorated  both 
physically  and  mentally  and  was  in  need  of  a  guardian.  The  children 
wanted  to  institutionalize  both  parties. 

An  M.A.O.  counsellor  and  myself  went  to  interview  the  client.  We 
found  her  to  be  alert,  lucid  and  in  complete  control  of  her  faculties. 
Her  home  was  immaculate,  her  personal  hygiene  was  good,  and  she 
was  preparing  her  own  meals.  In  short,  she  was  perfectly  capable, 
she  had  the  ability  and  the  willingness  to  live  in  independence.  The 
children  had  taken  her  savings  and  checking  books  away  from  her. 
They  were  giving  her  small  amounts  of  money  to  live  on.  The  children 
were  complaining  about  the  life  style  of  their  mother.  They  felt  she 
would  be  better  off  in  a  nursing  home. 

Through  the  involvement  of  our  agency,  we  had  the  guardianship 
against  the  mother  dismissed.  We  also  got  a  division  of  her  property 
and  the  children  returned  $10,000  to  her.  Finally,  the  mother  con- 
tinues to  live  in  independence  and  in  the  manner  she  prefers.  In  short, 
without  M.A.O.'s  involvement,  she  would  be  in  a  nursing  home  and 
under  guardianship. 

Case  of  Jean  Toicnsend. — Miss  Townsend  has  a  severe  medical 
problem  and  was  unable  to  work.  She  attempted  to  be  certified  disabled 
for  Social  Security  purposes  in  1969.  She  attempted  to  get  several  at- 
torneys to  represent  her  and  all  of  them  turned  her  down. 

She  then  took  her  case  to  the  Legal  Aid  Society.  They  represented 
her  at  the  hearing  and  lost.  They  refused  to  appeal  her  case  on  the 
grounds  they  deemed  it  hopeless. 

She  came  to  M.A.O.  for  assistance.  After  losing  the  appeal,  we  took 
the  case  to  Federal  District  Court.  The  court  remanded  the  case  back 
to  Social  Security.  I  represented  her  at  the  new  hearing  and  won. 
The  Senior  was  awarded  retroactive  benefits  which  amounted  to 
$4,000.00. 
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She  admitted  to  me  that  the  M.A.O.  attorney  was  her  last  resort  and 
if  we  didn't  take  the  case,  she  would  have  been  forced  to  drop  her  case. 

Case  of  Ann  Blais. — This  Senior  came  to  seek  assistance  against  an- 
other attorney.  The  attorney  had  represented  her  husband  in  a  Work- 
men's Compensation  claim  in  1967.  Her  husband  died  in  1971.  The 
attorney  settled  the  case  in  1969,  but  he  never  contacted  them  about 
the  settlement. 

I  went  to  the  Workmen's  compensation  commission  and  reviewed 
the  records.  I  discovered  that  the  husband  had  been  awarded  compensa- 
tion in  the  amount  of  $900.00.  Further  investigation  revealed  that 
the  check  was  sent  to  the  attorney  in  1969  and  it  was  never  negotiated. 

I  wrote  to  the  attorney  several  times  and  he  ignored  my  letters. 
I  was  then  forced  to  bring  a  complaint  before  the  Ethics  Committee. 
The  attorney  finally  sent  us  the  check  and  we  then  asked  the  insurance 
company  to  reissue  a  new  draft  in  her  name.  The  senior  was  now 
enjoying  the  $900.00.  She  lives  in  a  high-rise  and  her  only  income  is 
Social  Security.  Needless  to  say,  she  certainly  could  use  the  money. 
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[From  the  Sunday  Star,  Washington,  D.C.,  Dec.  26,  1971] 
How   A   NURSTNG  HOME   PoLICY   SpRANG  FoRTH* 

(By  J.  F.  terHorst) 

Like  a  mighty  oak  that  springs  from  a  stray  acorn,  Presidential 
policy  may  result  from  a  paragraph  dubbed  into  a  speech  at  the  last 
moment. 

That,  at  least  in  the  opinion  of  a  White  House  staffer  who  should 
know,  was  the  genesis  of  the  Nixon  administration's  nursing  homes 
for  the  elderly. 

The  story  began  early  in  June  when  President  Nixon's  staff  was 
alerted  to  his  intention  to  go  into  the  Midwest  and  make  a  few  speeches 
and  shake  a  lot  of  hands. 

As  preparations  commenced  backstage,  the  speech- writing  team  was 
instructed  to  come  up  with  several  thousand  well- chosen  words  which 
Nixon  could  use  to  enthuse  a  combined  convention  of  the  National 
Retired  Teachers  Association  and  the  American  Association  of  Retired 
Persons  in  Chicago  on  June  25. 

THREE  MILLION  MEMBERS 

The  two  groups  have  a  membership  of  3  million,  a  respectable 
slice  of  the  nearly  20  million  Americans  over  65. 

Several  drafts  were  prepared,  touching  all  the  key  points  of  elderly 
concerns — Social  security,  pensions,  recreation,  housing,  medical  care 
and  the  like.  But  every  draft  contained  one  glaring  omission.  The  Office 
of  Management  and  Budget,  it  seems,  hadn't  ever  come  up  with  an 
authorized  Nixon  policy  on  nursing  home  care.  The  speechwriters, 
naturally,  didn't  quite  know  how  to  deal  with  the  subject,  so  each 
draft  of  the  Nixon  speech  traveled  around  the  upper  staff  levels  of  the 
White  House  with  a  note  on  nursing  homes :  "To  be  inserted  later." 

In  time,  time  itself  ran  out.  The  0MB  hadn't  come  through  with  a 
policy  and  Nixon  had  a  zillion  other  things  on  his  mind.  (That  was 
the  period  of  the  Pentagon  Papers  episode.) 

Finally,  the  President's  day  of  departure  for  the  Midwest  was  at 
hand.  He  and  key  staffers,  followed  by  the  press,  took  off. 

But  a  funny  thing  happened  on  the  way  to  Chicago. 

Several  top  Nixon  aides,  knowing  how  keenly  the  President  felt 
about  the  well-being  of  older  people,  delegated  a  traveling  speech  writer 
to  come  up  quickly  with  appropriate  remarks  which  Nixon  might  use 
in  his  speech. 

POLICY  IS  MADE 

And  so  Nixon  came  to  say,  before  the  big  Chicago  convention,  that 
nursing  homes  too  often  were  "warehouses  for  the  unwanted — dump- 
ing grounds  for  the  dying." 


*For  additional  discussion  of  origins  of  this  presidential  policy,  see  pp.  92-105. 
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The  President  visibly  winced  at  his  own  rhetoric,  according  to  one 
White  House  aide,  ^^ot  that  it  wasn't  true,  but  only  that  having  said  it, 
he  couldn't  merely  let  it  go  at  that.  So  Mxon  ad-libbed  a  few  lines  to 
explain  what  he  was  going  to  do  about  the  horrible  things  he  had  just 
said  about  some  nursing  homes.  And  it  was  in  that  context  that  the 
President  made  policy. 

OMB  CATCHES  IT 

He  said  the  nursing  home  problem  would  get  "particular  attention" 
from  the  White  House  Conference  on  Aging,  this  fall,  and  he  added : 

"One  thing  you  can  be  sure,  I  do  not  believe  that  Medicaid  and 
Medicare  funds  should  get  to  substandard  nursing  homes  in  this 
country  and  subsidize  them." 

By  the  time  the  President  got  back  to  Washington,  the  OMB,  by 
some  miraculous  means,  had  come  up  with  a  policy  on  nursing  homes 
identical  with  Nixon's  rhetoric  in  Chicago. 

There's  no  clue  that  the  Conference  on  Aging  ever  gave  the  problem 
the  high  priority  Nixon  had  promised,  though  there's  a  possibility 
that  it  is  included  in  the  vague  "minimimi  quality  standards"  the 
conference  report  talks  about  on  page  58  of  its  176-page  document  re- 
garding Federal  services  for  the  elderly. 

But  no  need  to  worry.  A  conference  official  says  the  final  report 
won't  be  ready  until  next  spring  and  he's  sure  it'll  be  amply  covered 
then. 


Nursing  Homs  and  Politics 

(Introduction  from  New  York:  Today  Washington  Editor  Bill 
Monroe  has  obtained  a  copy  of  a  memorandum  that  was  not  sup- 
posed to  leak  outside  of  government.  It  involves  nursing  homes  and 
politics.  Bill  is  in  our  Washington  studio  with  a  Byline  report.) 

Elliot  Kichardson,  the  Secretary  of  Health,  Education,  and  Welfare, 
sent  a  private  memorandum  to  President  Nixon  in  July  listing  five 
different  proposals  for  government  action  to  improve  nursing  homes. 
On  August  6th  the  President  visited  a  New  Hampshire  nursing  home 
and  came  out  for  plan  number  five,  which  Richardson  had  recom- 
mended, including  more  federal  training  and  funding  of  state  nursing 
home  inspectors  and  consolidation  of  all  federal  nursing  home  activ- 
ities under  HEW. 

But  there  was  one  thing  in  the  private  memorandum  from  Richard- 
son to  the  President  that  did  not  come  out  in  the  announce- 
ment— the  political  factor.  Three  times  in  his  priA^ate  message  the 
Secretary  of  Health,  Education  and  Welfare  specifically  mentioned 
politics. 

Under  his  Option  Two,  involving  a  study  of  nursing  homes  but  no 
immediate  action,  Richardson  listed  one  of  the  advantages  like  this, 
"The  delay  in  action  may  yield  a  political  success  at  a  possibly  more 
appropriate  time."  The  Secretary  may  have  been  thinking  here  about 
1972  as  a  bett€>r  political  moment  for  real  action. 

Under  disadvantages  of  the  same  plan,  he  said,  "There  is  a 
definite  risk  that  such  a  statement  will  be  received  as  'another  study,' 
another  delay  in  action.  We  would  be  faced  with  the  political  cost  of 
failing  to  assume  the  initiative  in  an  area  which  has  such  significant 
political  potential." 


40-057  O  -  74  -  11 


148 


Under  Option  Five,  the  plan  actually  accepted  by  Mr.  Nixon, 
Richardson  told  the  President  that  this  plan  could  a<:hieve  measurable 
improvements  in  nursing  home  care  .  .  .  and  he  went  on  to  list  five  ad- 
vantages, concluding,  "This  program  would  be  sufficient  to  give  the 
Administration  the  initiative  in  this  politically  sensitive  field  and 
enable  us  to  be  on  the  offensive  rather  than  reacting  defensively  to 
continuing  criticism." 

By  Washington  standards,  all  of  this  may  amount  to  more  of  a  foot- 
note tban  a  revelation.  It's  assumed  here  that  officials  at  least  consider 
the  political  implications  of  anything  they  do.  And  Secretary  Richard- 
son did  argue  for  the  health  merits  of  his  recommended  nursing  home 
plan  ahead  of  its  political  advantages.  But  officials  don't  usually  admit 
they  think  of  policy  and  politics  at  the  same  time.  In  this  case,  docu- 
mented :  the  politics  of  nursing  homes. 

Bill  Monroe, 
NBC  News^  Washington. 
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CONFIDENTIAL  MEMORANDUM  TO  PRESIDENT  NIXON 
FROM  HEW  SECRETARY  ELLIOT  RICHARDSON:  RE: 
NURSING  HOME  "REFORMS" 

Memorandum  for  the  President 

July  16, 1971. 

Attached  is  a  decision  paper  dealing  with  issues  involving  nursing 
home  care  reforms. 

The  options  presented  are  designed  to  be  responsive  to  your  state- 
ment of  June  25  that  you  "do  not  believe  that  Medicare  and  Medicaid 
funds  should  go  to  substandard  nursing  homes  in  this  country  and 
subsidize  them." 

We  have  had  the  valuable  assistance  of  Leonard  Garment  and 
Arthur  Flemming  in  preparing  this  paper ;  but  the  responsibility  for 
the  product  is  this  Department's. 

I  agree  with  the  attached  recommendations  that  you  propose  an 
expansion  of  programs  designed  to  enforce  strictly  cost  and  quality 
standards  for  nursing  homes. 

I  believe  that  these  proposals  effectively  provide  a  mix  of  proper 
incentives  to  the  States.  The  resulting  State  actions  should  achieve 
higher  quality  care  through  enforcement  of  standards. 

In  my  opinion  proposals  along  these  lines  would  dramatically 
demonstrate  this  Administration's  responsiveness  to  the  needs  of 
older  Americans.  Such  actions  would  be  enthusiastically  received  by 
the  majority  of  older  citizens  and  by  the  major  organizations  represent- 
ing older  people. 

Elliot  L.  Richardson. 

July  16.  1971. 

memorandum 

Subject :  Enforcement  of  Nursing  Home  Standards. 

In  your  speech  Friday,  June  25,  1971,  in  Chicago,  before  the  Joint 
Conference  of  National  Retired  Teachers  Association  and  American 
Association  of  Retired  Persons,  you  emphasized  your  concern  with  the 
conditions  of  the  more  than  900,000  persons  over  65  who  live  in  nursing 
homes.  You  deplored  the  degrading  and  depressing  conditions  in  sub- 
standard nursing  homes  and  assured  the  Nation  of  our  determination 
that  Medicare  and  Medicaid  funds  would  not  go  to  sub-standard 
homes  and  would  not  subsidize  them.  Reaction  to  these  remarks  has 
been  highly  favorable.  .  . 

I  plan  to  issue  a  press  release  describing  the  many  small  but  positn^e 
steps  which  HEW  has  recently  undertaken  to  implement  our  resolve 
in  this  area.  I  will  also  be  describing  some  further  actions  which  we 
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are  contemplating.  It  is  apparent  that  such  activities  are  not  con- 
sidered as  the  bold,  new  measures  which  are  required  to  meet  the  chal- 
lenge presented  by  the  problems  of  the  aging  in  long-term  facilities.  At 
this  time  we  appear  to  be  falling  short  of  the  pledge  that  "Federal, 
State  and  local  governments,  working  together  with  the  private  sector, 
can  do  much  to  transform  the  nursing  home  .  .  .  into  an  inspiring 
symbol  of  comfort  and  hope." 

The  "problem 

About  20  million  citizens  in  this  country  are  aged  65  years  or  older. 
It  is  estimated  that  about  five  percent  of  this  elderly  population  can- 
not live  in  their  own  homes  or  must  receive  personal  support  in  daily 
living.  In  fiscal  year  1970,  922,500  people  were  served  by  over  7,000 
skilled  nursing  homes  or  extended  care  facilities  through  the  Medicaid 
and  Medicare  programs. 

In  1970  the  Federal  Government  contributed  over  one  billion  dollars 
for  long  term  care  in  those  institutions  through  Medicare,  Medicaid, 
and  other  public  programs.  State  and  local  governments  spent  another 
$700  million  and  private  expenditures  exceeded  $900  million.  The  total 
size  of  the  "nursing  home  industry"  is  thus  close  to  $2.6  billion.  These 
expenditures  generally  were  undertaken  because  the  institutional  care 
was  part  of  a  medical  care  and  treatment  program. 

Many  of  these  long-term  care  institutions  are  deficient  in  terms 
of  safety  and  health — they  pose  fire  hazards,  unsanitary  conditions 
or  neglectful  concern  with  their  residents. 

In  May,  1971,  GAO  issued  a  report  on  the  enforcement  of  Medicaid 
and  Medicare  standards  in  90  nursing  homes  in  Oklahoma,  New  York, 
and  Michigan.  Serious  deficiencies  Avere  found  in  more  than  50  per- 
cent of  these  homes.  For  example,  48  of  the  90  homes  lacked  adequate 
nursing  staff;  47  did  not  have  adequate  physician  attendance;  and 
44  did  not  meet  fire  safety  standards.  All  of  these  homes  had  Medicaid 
patients  and  many  were  approved  for  Medicare. 

The  options 

It  should  be  noted  that  the  following  options  are  not  mutually 
exclusive. 

OPTION  1 

The  clearest  and  simplest  option  available  to  us  is  a  continuation 
of  the  current  situation.  The  decision  to  introduce  no  change  in  Federal 
posture  in  this  situation  is,  of  course,  not  one  which  can  be  supported 
for  a  long  time.  The  conditions  which  exist  will  contribute  to  mounting 
political  pressure  for  change  generated  by  the  aged,  their  relatives  and 
concerned  citizens  in  general. 

Considerations  for 

1.  Xo  additional  allocation  of  Federal  personnel  and  no  additional 
administrative  costs  to  Federal  programs  would  be  involved. 

Consideration.^  against 

1.  The  decision  to  support  the  status  quo  is  fraught  with  the  danger 
that  scandals  and  exposes  of  inadequate  care  and  facilities  in  these 
homes  will  continue  and  increase  Avith  ensuing  distrust  of  Administra- 
tion programs  and  intentions.  Since  about  40  percent  of  the  funds  going 
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into  these  homes  are  Federal  dollars,  and  the  statutes  clearly  establish 
the  Federal  responsibility  to  assure  that  these  funds  go  to  services 
meeting  standards,  then  disgraces  in  these  homes  may  well  lead  to 
accusations  of  Federal  non-feasance.  We  have  already  seen  instances 
of  such  charges  in  studies  by  the  Senate  Committee  on  Aging,  the 
Senate  Finance  Committee  and  by  Ralph  Nader. 

2.  The  implications  of  this  choice  are  that  we  recognize  that  the 
violations  of  standards  will  probably  continue  in  Medicare  and  Medi- 
caid homes,  but  that  we  are  unable  or  unwilling  to  do  anything  about 
it.  Enforcement  deficiencies,  as  those  described  above,  will  undoubtedly 
continue  and  if  "crime  in  the  nursing  homes"  appears  to  be  acceptable, 
Avill  inevitably  enlarge. 

3.  The  pressures  that  mount  for  change  may  be  difficult  to  channel. 
They  could  well  take  the  form  of  pressures  for  enlarged  Federalization 
of  the  costs  and  supervision  of  these  homes. 


OPTION  2 


Publically  direct  the  Secretary  to  undertake  a  comprehensive  review 
of  nursing  homes  and  extended  care  facilities. 

Considerations  for 

1.  The  successfully  completed  study  would  provide  us  with  m.uch 
needed  information  on  the  extent  of  the  violations  in  the  nursing  homes 
and  more  precise  estimates  of  any  possible  cost  implications  of  making 
the  required  improvements  in  facilities  and  services.  We  would  have  a 
firmer  base  for  proceeding  with  subsequent  remedial  measures. 

2.  The  delay  in  action  may  yield  a  political  success  at  a  possibly  more 
appropriate  time. 

Considerations  against 

1.  There  is  a  definite  risk  that  such  a  statement  will  be  received  as 
"another  study another  delay  in  action.  We  would  be  faced  with  the 
political  cost  of  failing  to  assume  the  initiative  in  an  area  which  has 
such  significant  political  potential. 

2.  Certainly,  until  the  study  is  completed  and  further  action  taken, 
we  would  be  faced  with  all  of  the  negative  implications  of  Option  1 : 
continued  violations  of  standards,  inadequacies  of  care  and  continued 
neglect  of  many  thousands  of  helpless  aged  citizens. 


OPTION  3 


Expand  Federal  training  of  State  inspectors  to  provide  2,000 
trained  State  personnel  for  surveillance  and  enforcement  purposes. 
The  Federal  cost  of  this  project  would  be  about  three  million  dollars 
over  an  eighteen  month  period. 

Considerations  for 

1.  The  announcement  of  this  program  would  represent  a  Federal 
response  to  standards  enforcement  problems  which,  at  the  same  time, 
recognizes  and  underscores  the  role  of  State  agencies. 

2.  The  number  and  qualifications  of  State  and  local  personnel  en- 
gaged in  inspecting  nursing  homes  are  generally  acknowledged  to  be 
insufficient,  and  this  program  responds  directly  to  that  practical 
problem. 
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Considerations  against 

1.  It  is  highly  probable,  however,  that  under  current  conditions  the 
training  projects  alone  would  encounter  State  resistance.  The  employ- 
ment of  the  trained  persomiel  and  the  increased  level  of  enforcement 
activity  would  involve  additional  incremental  costs  to  States  which 
many  would  be  unwilling  or  unable  to  undertake. 

2.  Unless  coupled  with  measures  to  relieve  the  added  burden  on  State 
budgets  of  supporting  the  survey  teams,  it  may  be  impossible  to  realize 
the  benefits  of  the  training  program. 

OPTION  4 

Undertake  a  large  scale  Federal  program  to  train  State  nursing 
home  inspection  personnel  as  described  in  Option  3  and  at  the  same 
time  request  Congress  to  amend  title  XIX  of  the  Social  Security  Act  to 
authorize  reimbursement  to  States  of  100  percent  of  the  costs  of 
inspection  and  enforcement  activities  on  behalf  of  the  Medicaid  pro- 
gram. (States  are  required  to  provide  from  25  to  50  percent  matching 
funds  for  Medicaid  surveys.  States  are  reimbursed  100  percent  for 
Medicare  surveys.) 

Consideration  for 

1.  In  combination,  the  Federal  financial  support  of  the  develop- 
ment of  the  surveyors  and  the  costs  of  operating  the  surveys  will 
contribute  to  the  required  improvement  in  the  States'  abilities  to  de- 
termine the  adequacy  of  the  care  provided  in  these  long-term  care 
institutions  and  to  apply  Federal  quality  standards. 

2.  The  approach  retains  an  appropriate  degree  of  emphasis  on  the 
role  of  State  agencies  in  the  regulation  of  nursing  homes  within  the 
States  while  providing  that  the  costs  incurred  by  States  in  surveying 
the  homes  in  the  light  of  Federal  standards,  will  be  borne  by  Federal 
funds. 

3.  Wliile  making  possible  improvement  in  the  integrity  of  adminis- 
tration of  Federal  program  requirements  in  the  short  run,  it  will  also 
significantly  upgrade  the  capacity  of  State  authorities  to  regulate  in 
this  field. 

Considerations  against 

1.  A  risk  does  exist  that  the  systemic  factors  which  have  contributed 
to  the  lack  of  enforcement  will  continue  to  operate.  It  is  conceivable 
that  the  recognition  of  the  deplorable  state  of  m.any  homes  will  engen- 
der fears  among  State  legislators  and  other  officials  that  improvements 
in  standards  will  require  sizeable  increases  in  costs  to  the  State.  In  any 
event,  the  States  certainly  would  be  subject  to  increased  pressures  for 
higher  payments  to  nursing  homes  as  a  result  of  stepped  up  enforce- 
ment of  standards. 

2.  In  the  absence  of  solid  backing  from  the  Federal  level  these 
anxieties  could  result  in  Option  4  becoming  an  expensive  way  to 
achieve  little  more  than  the  "do  nothing"  policy  of  Option  1. 

OPTION  5 

This  option  consists  of  a  balanced  program  of  increased  Federal 
activity  as  well  as  increased  assistance  to  States  in  carrying  out 
their  responsibilities  with  respect  to  Federal  nursing  home  standards. 
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It  combines  Options  2  and  4  and  adds  a  major  Federal  administrative 
effort.  In  summary,  Option  5  consists  of  the  following  elements : 

A.  Establish  a  nursing  home  standards  enforcement  program  in 
HEW  which  would  coordinate  the  various  elements  in  the  Depart- 
ment concerned  with  the  problem  into  a  concerted  effort  to  enforce 
over  State  operations  for  which  the  Federal  Government  is  clearly 
responsible  and  to  give  necessary  backing  to  State  efforts. 

B.  Expand  Federal  training  of  State  inspectors  to  provide  over 
an  eighteen  month  period  2,000  trained  State  personnel  for  surveil- 
lance and  enforcement  purposes. 

C.  Eequest  statutory  authority  for  the  Federal  Government  to  as- 
sume the  entire  cost  of  the  operations  of  State  inspection  teams, 
rather  than  the  50  to  75  percent  as  the  Medicaid  law  now  provides. 

D.  Publicly  direct  the  Secretary  of  HEW  to  undertake  a  comprehen- 
sive re\"iew  of  nursing  and  extended  care  facilities,  standards  and 
practices,  and  to  recommend  appropriate  additional  remedial  meas- 
ures to  assure  proper  high  quality  care- 

Considerations  for 

1.  The  announcement  of  this  full  program  would  be  an  appropri- 
ately dramatic  and  credible  follow-up  to  the  policy  which  you  enun- 
ciated in  Chicago. 

2.  This  balanced  effort,  which  would  simultaneously  increase  both 
Federal  and  State  capability,  can  be  effective  in  achieving  measurable 
improvements  in  the  nursing  home  care  of  beneficiaries  of  Federal 
programs  and  is  consistent  with  your  reference  to  "Federal,  State, 
and  local  governments  working  together  .  .  ."  toward  this  objective. 

3.  The  integrity  of  present  Federal  laws  and  regulations  is  involved 
in  this  matter,  and  an  effort  of  this  magnitude  is  minimally  required 
if  Federal  administration  is  to  assure  that  these  laws  are  faithfully 
executed. 

4.  The  addition  of  both  Federal  and  State  capability  would  enable 
us  immediately  to  improve  the  enforcement  of  present  laws  and  regu- 
lations and  at  the  same  time  build  a  base  for  following  through  on 
the  findings  of  the  Secretary's  full-scale  review  of  nursing  homes. 

5.  This  program  would  be  sufficient  to  give  the  Administration  the 
initiative  in  this  politically  sensitive  field  and  enable  us  to  be  on  the 
offensive  rather  than  reacting  defensively  to  continuing  criticism. 
Considerations  against 

1.  A  truly  effective  program  of  standards  enforcement  in  nursing 
homes  could  have  the  effect  of  increasing  operating  costs  in  nursing 
homes  which  would  carry  over  into  increased  costs  in  the  Medicare 
and  Medicaid  programs."  Unfortunately,  the  deficiencies  in  our  knowl- 
edge about  nursing  homes,  the  degree  of  their  \dolation  of  standards, 
the  costs  of  overcoming  these  inadequacies,  and  the  cost.  However,  an 
effort  to  examine  this  question  is  made  in  the  paper  attached  at  TAB  A. 

KECOMaiENDATION 

The  Secretary  of  HEW  recommends  that  Option  5  be  adopted.  This 
Option  proposes  a  program  which  I  believe  will  move  us  considerably 
closer  to  fulfilling  your  pledge. 

If  the  recommended  Option  is  adopted,  the  immediate,  direct  Fed- 
eral costs  in  fiscal  year  1972  would  be  approximately  6  million  dollars, 
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including  the  costs  of  130  new  Federal  positions.  The  pay-off  to  the 
Federal  and  State  governments  in  improved  compliance  with  health 
and  safety  standards  and  to  the  nursing  home  patients  (and  families) 
in  improved  conditions  is  not  measurable  on  the  same  scale — ^nor  is 
the  cost  of  our  failure  to  implement  our  pledge  to  improve  the  lot  of 
some  five  percent  of  our  elderly  population  who  must  live  in  institu- 
tions. 

DECISION 

Approve  recommendation  Disapprove  Other  

ELR, 
Secretary. 

[Enclosure] 

LoxG-Rux  Cost  Implications  or  Enfobcement  of  Federal 
Nursing  Home  Standards 

ISSUE 

If  a  vigorous  program  of  enforcement  is  undertaken  and  skilled 
nursing  homes  generally  are  brought  into  conformity  with  minimum 
Federal  standards,  will  this  result  in  in<^^eased  operating  co^s  and, 
in  turn,  an  increase  in  the  total  outlay  of  tax  dollars  for  skilled  nurs- 
ing home  care  ? 

This  question  cannot  be  answered  with  certainty.  Some  analysts  who 
have  studied  the  contemporary  nursing  home  scene  closely  are  of  the 
opiaiion  that  the  widespread  a^umption  that  public  payments  to  nurs- 
ing homes  are  inadequate  to  sustain  minimum  standards  is  a  myth 
which  persists  today  with  little  or  no  validity.  The  preponderance  of 
informed  opinion  outside  the  industry  itself  contends  that  present 
payment  rates  in  a  majority  of  States,  especially  the  larger  and  more 
affluent  States,  are  quiet  sufficient  to  support  a  level  of  services  exceed- 
ing Federal  minimum  requirements.  However,  these  are  opinions — 
educated  judgments — and  the  studies  necessai-y  to  document  them  have 
not  been  made. 

One  recent  study  which  is  unfortunate  is  an  analysis  of  income, 
costs  and  profits  in  Connecticut  commissioned  by  the  Connecticut  State 
Health  Department.  The  study  found  that  — —  percent  of  the  patients 
in  Connecticut  nursing  homes  in  1970  were  Medicaid  patients  and 
that  in  these  homes  profits  as  a  percent  of  invested  capital  averaged 
42.3  percent.^  Average  profit  margins  by  classification  of  home  were 
found  to  be  as  follows : 

.      ,  ,      .  „      .  '       •  Profit  as  percent 

Nursing  home  classification  :  of  invested  capital 

A-1   44.  9 

A-2   35.  3 

A-3  -_-   35.  7 

B  .   45.  3 

C   61.  5 

D  -   34.  6 

We  suggest  that  the  situation  reflected  in  Connecticut  is  not  atypical. 
The  Connecticut  licensure  and  inspection  program  is  reputed  to  be 
above  average.  We  do  not  know  the  intent  to  which  these  profits  may 

1  From  hearings  of  the  Public  Health  and  Safety  Committee  of  the  General  Legislature 
of  Connecticut,  March  30,  1971. 
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have  been  increased  by  failures  to  meet  standards,  but  the  highest 
classifications  (Class  A  homes)  must  be  presumed  to  meet  at  least  the 
Federal  minimums. 

The  average  Medicaid  payment  to  nursing  homes  in  Connecticut  is 
$339  per  month.  This  is  close  to  the  median  for  all  Medicaid  States, 
ranking  23rd  in  the  49  jurisdictions.  (Please  see  Table  1).  Thus,  in 
Connecticut,  not  notably  a  low  cost  State,  nursing  homes  of  a  classi- 
fication which  may  be  presumed  to  meet  or  exceed  all  Federal  mini- 
mums  can  realize  profits  averaging  from  35  to  45  percent  on  the  basis 
of  a  Medicaid  payment  which  is  equalled  or  exceeded  by  almost  half 
the  States. 

The  dramatic  influx  of  new  capital  into  the  nursing  home  industry 
with  the  advent  of  ^Medicare  and  Medicaid  as  third  party  payers  also 
suggests  that  the  economics  of  the  industry  in  Connecticut  is  not 
atypical.  An  industry  which  loses  money  on  more  than  half  its  cus- 
tomers does  not  expand.  An  industry  which  shows  above  normal  profit 
possibilities  attracts  capital. 

A  vigorous  program  of  enforcement  of  minimum  standards  certainly 
will  result  in  a  great  deal  of  agitation  for  increased  payments.  This 
agitation  will  be  based  largely  on  the  mythology  relating  to  rates  and 
standards  and  State  and  Federal  program  administrators  must  be  pre- 
pared to  counter  it  with  facts.  This  is  one  of  the  important  reasons  for 
the  additional  staff  positions  proposed  in  Option  5.  A  portion  of  these 
positions  should  be  devoted  to  obtaining  facts  on  nursing  home  oper- 
ations, costs,  and  profits  and  assisting  States  in  establishing  rational 
bases  for  rate  setting. 

Average  Medicaid  payments  in  some  States  are  obviously  too  low. 
Requirement  of  adherence  to  minimum  standards  will  result  in  a  legit- 
imate, and  probably  demonstrable,  need  to  increase  payments  in  those 
States.  For  purposes  of  this  analysis  we  have  assumed  that  valid  needs 
for  increased  rates  may  be  revealed  in  States  in  which  the  average  pay- 
ment is  less  than  $300.  Table  II  shows  that  the  estimated  increase  in 
program  cost,  if  the  average  payment  were  increased  to  that  level  in 
all  States,  would  be  $51.6  million  annually  in  total  of  which  the  Fed- 
eral share  would  be  $32.1  million. 

It  should  be  emphasized  that  we  are  not  predicting  that  increases  in 
program  costs  in  these  amounts  will  occur.  We  offer  these  figures  as  an 
estimate  of  the  upper  limit  of  cost  increases  which  could  legitimately 
be  attributed  to  a  program  of  standards  enforcement  at  a  point  in  time 
at  which  the  program  has  been  successful  in  achieving  universal  com- 
pliance with  minimum  standards. 

A  more  realistic  expectation  is  that  the  actual  and  necessary  increases 
will  be  less  and  assumed  gradually  over  several  years.  However,  it 
should  be  noted  that  the  full  cost  impact  amounts  to  only  3.4  percent 
of  the  amount  Medicaid  is  now  paying  for  nursing  home  care.  This  is 
a  modest  premium  indeed  for  the  sake  of  getting  proper  value  from 
the  one  and  a  half  billion  tax  dollars  which  are  otherwise  being  spent 
and  for  the  sake  of  faithfully  executing  the  laws. 
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MEMORANDUM  FROM  FAYE  G.  ABDELLAH,  DIRECTOR, 
OFFICE  OF  NURSING  HOME  AFFAIRS,  PHS,  TO  SPECIAL 
ASSISTANT  UNDER  SECRETARY,  DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WELFARE,  OCTOBER  22, 1974 

Subject :  Ratio  of  Patients  to  Personnel — A  Limited  Guide  for  Patient 
Stafiing.* 

The  ratio  of  patients  to  personnel  as  a  guide  and  an  index  to  the 
amount  of  care  available  to  patients  is  a  crude  index  at  best.  But  over 
and  above,  the  ratio  is  not  an  indicator  of  quality  of  care. 

Let  me  explain.  The  assumption  is  often  made  that  the  total  time 
expressed  in  the  ratio  is  time  available  for  patient  care.  This  is  not 
necessarily  true  because  ratios  may  or  may  not  exclude  from  the  total 
time  activities  spent  on  activities  which  are  not  patient  care  activities 
e.g.  charting  and  doctors'  rounds. 

In  addition,  some  ratios  were  merely  accepted  without  critical  study 
prior  to  adoption.  For  example,  the  ratio  utilized  in  a  number  of  hos- 
pitals in  New  York  which  were  identified  as  providing  good  medical 
care  were  adopted  by  other  institutions  on  this  basis  alone. 

Another  method  that  has  been  utilized  to  develop  a  patient/person- 
nel  ratio  is  that  of  identifying  the  "number  of  tasks"  to  be  performed 
by  nursing  e.g.  bed  baths,  enemas,  injections,  etc.,  and  staff  accord- 
ingly. Ratios  based  on  the  number  of  tasks  to  be  performed  leaves 
much  to  be  desired  because  many  patient  needs  are  not  met  and  patient 
care  is  often  fragmented.  This  is  due  to  two  factors.  First,  patient 
teaching,  communication  and  referrals  are  not  included  among  the 
tasks  and  second,  continuity  of  care  is  also  lacking  since  the  tasks  are 
performed  by  different  persons  and  the  patient  is  not  able  to  identify 
or  relate  to  one  person  as  "his  nurse." 

Ratios  cannot  answer  all  the  questions  pertaining  to  staffing  since 
staffing  is  complex.  There  are  many  factors  to  be  considered  when  staff- 
ing units  in  either  acute  or  long  term  care  units.  These  factors  include  : 
patient  numbers  and  characteristics ;  staff  competency  and  staff  super- 
vision; unit  design;  and  logistic  support  to  nursing  service.  For  ex- 
ample, there  is  a  difference  between  staffing  based  on  100.0  percent 
occupancy  versus  the  needs  of  patients.  In  order  to  staff  to  meet  patient 
needs,  some  institutions  build  on  a  basic  staff  or  the  minimum  number 
of  staff  needed  to  operate  a  unit.  Complementary  personnel  are  added 
to  the  basic  staff  when  indicated  to  provide  the  additional  patient  care 
required. 

Further,  the  interrelationships  among  and  between  factors  affecting 
staffing  are  not  clearly  understood.  For  example,  hospitals  with  larger 
and  more  active  medical  staffs  usually  have  higher  occupancy  rates. 
Indications  are  that  with  a  greater  proportion  of  specialists  among  the 


*For  additional  discussion  of  this  issue,  see  pp.  22-24. 
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active  medical  staff,  the  greater  the  proportion  of  non-nursing  person- 
nel among  the  hospital  employees.  This  would  be  expected  since  spe- 
cialists utilize  a  greater  number  and  variety  of  ancillar}"  medical  work- 
ers than  do  nonspecialists.  This  may  indicate  a  greater  complexity  with 
a  greater  number  of  coordinating,  scheduling  and  preparatory  pro- 
cedures being  delegated  to  nursing. 

As  has  been  mentioned,  there  are  many  factors  pertaining  to  staffing 
that  need  to  be  considered.  Many  of  these  factors  have  and  are  being 
studied.  Xo  one  single  method  e.g.  patient/personnel  ratios  will  pro* 
vide  the  answer.  The  many  questions  that  still  remain  need  research  to 
provide  the  answers. 

Fa  YE  G.  Abdellah, 

Assistant  Surgeon  General. 
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LETTER  FROM  SENATOR  FRANK  E.  MOSS,  CHAIRMAN, 
SUBCOMMITTEE  ON  LONG-TERM  CARE;  TO  REPRE- 
SENTATIVE WILBUR  D.  MILLS,  CHAIRMAN,  HOUSE 
WAYS  AND  MEANS  COMMITTEE,  AUGUST  15,  1974 

Dear  Wilbur  :  As  we  beg^in  to  see  the  broad  outlines  of  a  compro- 
mise National  Health  Insurance  bill  emerging,  I  wanted  to  write  and 
urge  your  special  consideration  for  the  health  and  especially  the  long- 
term  care  needs  of  older  Americans. 

As  chairman  of  the  Subcommittee  on  Long-Term  Care  of  the  U.S. 
Senate  Special  Committee  on  Aging  since  1963, 1  can  tell  you  that  these 
needs  are  critical.  My  Subcommittee  has  just  completed  a  massive 
study  of  this  problem  based  on  22  hearings  since  July  1969,  and  more 
than  3,000  pages  of  testimony.  Our  forthcoming  Subcommittee  Report 
will  detail  the  chronicle  of  government  insensitivity  to  the  unmet  needs 
of  one  out  of  five  older  Americans. 

I.  THE  NEED 

In  the  context  specifically  of  long-term  care,  a  June  21,  1974,  work- 
ing paper  by  Burton  D.  Dunlap  of  the  Urban  Institute  projects  (I 
think  correctly)  that  some  3  million  older  Americans  require  some 
degree  of  long-term  care  from  personal  care  to  24-hour  a  day  skilled 
nursing.  Subtracting  1.1  million,  those  whose  needs  are  not  purely 
medical,  i.e.,  those  who  need  help  with  meal  services  and  the  minimum 
supervision  found  in  congregate  living  facilities,  leaves  l.Jt,  million 
who  require  home  health  services^  and  GOOfiOO  as  the  unmet  need  for 
nursing  home  care. 

Feiv  older  Americans  can  afford  the  care  they  need 

There  is  no  question  but  that  the  great  majority  of  our  senior  citi- 
zens cannot  afford  the  care  they  need.  Few  can  afford  the  services  of  a 
home  health  nurse  at  $3.50  or  more  an  hour.  Still  fewer  can  afford 
nursing  home  care  which  averages  $625.00  per  month  as  compared  to 
the  $310.00  in  income  received  monthly  by  the  average  retired  couple. 

II.  CURRENT  PROGRAMS  ARE  OF  LITTLE  HELP 

As  the  1970  Task  Force  Keport  on  ^ledicaid  and  Related  problems 
noted :  "Long-term  care  is  a  neglected  and  underdeveloped  area.  Medi- 
care and  Medicaid  are  not  efficient  and  effective  mechanism  for  dealing 
with  the  problem." 

A.  Medicare 

Medicare  authorizes  coverage  for  home  health  care  under  both 
Part  A  and  B  of  ^ledicare  and  skilled  nursing  home  care  under  Part 
A  but  these  services  are  of  little  help  to  older  Americans. 
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Home  health.— Xccording  to  the  July  9,  1974,  audit  by  the  U.S. 
General  Accounting  Office,  home  health  expenditures  declined  from 
$115  million  in  fiscal  year  1970  to  about  $75  million  in  fiscal  year 
1973.  Clearly,  home  health  expenditures  constitute  far  less  than  one 
percent  of  Medicare's  $12  billion  total  outlays. 

Nursing  hame  care. — The  latest  statistics  from  the  Social  Security 
Administration  indicate  that  Medicare  pays  only  6.5  percent  of  the 
nation's  total  nursing  home  bill  or  about  $200  million.  Some  time 
ago  Mr.  Art  Hess,  Deputy  Commissioner  of  Social  Security  Admin- 
istration, told  my  Subcommittee  that  only  70,000  individuals  on  any 
given  day  out  of'^the  one  million  patients  in  U.S.  nursing  homes  have 
their  care  paid  for  by  Medicare. 

Why  Medicare  is  of  so  little  help 

In  both  the  home  health  and  the  nursing  home  context  reimburse- 
ment under  the  Medicare  program  is  limited  to  individuals  who  re- 
quire and  qualify  for  the  intense  nursing  attention  known  as  "skilled 
nursing  care.''  According  to  ^Ir.  Thomas  Tierney,  Director  of  the 
Bureau  of  Health  Insurance,  the  removal  of  the  word  "skilled"  from 
the  existing  statute  or  the  specification  of  lesser  levels  of  care  would 
do  much  to  open  up  the  program  in  both  the  home  health  and  institu- 
tional areas. 

B.  Medicaid 

Unlike  Medicare  which  is  totally  Federal,  Medicaid  is,  of  course,  a 
grant-in-aid  program  which  sees  the  Federal  government  paying  from 
50  to  83  percent  of  the  cost  of  services  provided  to  needy  indigents. 
Medicaid  authorizes  payment  for  two  levels  of  nursing  home  care, 
skilled  nursing  home  care  and  intermediate  nursing  home  care,  as 
well  as  the  broad  spectrum  of  home  health  services. 

Home  health. — My  1967  amendment  to  the  Social  Security  Act 
required  the  states  to  provide  home  health  care  as  a  precondition  of 
participating  in  Medicaid.  It  is  now  one  of  the  six  essential  services 
which  must  be  provided,  but  HEW  has  not  insisted  on  anything  more 
than  token  compliance.  Unlike  Medicare's  home  health  coverage,  Medi- 
caid's home  health  benefit  is  not  limited  to  "skilled  nursing  care".  Non- 
skilled  nursing  and  even  preventative  nursing  can  be  provided  but  is 
seklom  offered.  In  fact,  a  May  24.  1974,  report  from  the  Social  and 
Rehabilitation  Service,  DHEW,  points  out  that  in  1972,  the  U.S. 
spent  only  $24  million  out  of  $5  billion  for  home  health  care  under 
the  Medicaid  program. 

Oregon  provided  coverage  for  only  10  recipients  at  a  cost  of  $2,160 ; 
Wyoming  paid  12  people  a  total  of  $3,392.  Missouri  provided  for  36 
recipients  at  a  cost  of  $1,637.  ]\Iore  than  half  of  the  total  $24  million 
was  spent  by  the  state  of  Xew  York  ($15.5  million)  to  cover  about 
33,000  recipients. 

Since  Medicaid  is  a  state-federal  matching  program,  the  only  ob- 
stacle to  Medicaid's  providing  home  health  care  to  more  seniors  is  that 
the  states  must  be  willing  to  provide  the  services.  Many  states  appar- 
ently have  not  been  willing  to  do  so  or  could  not  afford  to  do  so.  This 
is  tragic  in  view  of  the  universally  accepted  premise  that  viable  home 
health  services  rendered  in  time  can  maintain  individuals  in  their 
own  homes,  postpone  and  prevent  institutionalization,  with  the  added 
benefit  of  savings  to  the  taxpayers  as  compared  with  the  cost  of  nursing 
home  placement. 
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Nursing  home  care. — Medicaid  now  pays  for  about  60  percent  of 
the  nation's  total  nursing  home  bill  or  about  $2.1  billion.  Medicaid  is 
the  only  way  most  older  Americans  can  receive  the  nursing  home  care 
they  need.  But  Medicaid  is  only  available  to  indigents.  This  means  that 
most  seniors  must  pay  for  nursing  home  care  on  their  own  as  long 
as  they  have  any  assets  of  consequence  and  an  income  over  $2,000  (to 
make  matters  worse  such  "means  tests"  for  eligibility  differ  from  state 
to  state).  This  practice  compounds  the  welfare  stigma  associated  with 
Medicaid  and  perpetuates  the  negative  images  of  nursing  homes  as 
"repositories  of  the  unwanted." 

III.   SUGGESTIONS  FOR  REFORM 

The  American  Association  of  Retired  Persons,  National  Retired 
Teachers  Association,  and  other  senior  citizen  groups  are  unanimous 
that  long-term  care  should  be  provided  to  all  older  Americans  and 
not  just  to  the  poor.  They  are  unanimous  that  Medicare  should  be  the 
vehicle  for  extended  long-term  care  coverage.  Recognition  of  this  fact 
was  the  most  favorable  aspect  of  Title  II  of  the  Kennedy-Mills  bill, 
S.  3286.  The  ffoal  can  be  accomplished  as  follows : 

1.  Liberalize  the  definition  of  Medicare's  nursing  home  coverage 
beyond  "skilled  nursing". 

2.  Include  intermediate  care  as  a  covered  service. 

3.  Liberalize  the  home  health  benefit  beyond  "skilled  nursing"  by 
remoAdng  the  word  "skilled"  or  authorizing  coverage  for  other  levels  of 
nursing,  i.e.,  "non-skilled"  or  "preventative". 

4.  Day  care  should  be  authorized  as  an  optional  substitute  for  some 
or  all  of  the  authorized  home  health  visits  presently  offered. 

5.  Preferably,  coinsurance  amounts  should  be  eliminated,  but  if  they 
are  retained,  then  they  should  be  tied  to  whatever  catastrophic  cover- 
age is  provided.  For  example,  when  a  long-term  care  patient  reached 
$1,000  in  coinsurance  or  deductible  amounts,  the  circuit  would  break 
and  catastrophic  protections  should  apply. 

6.  Funding  should  be  from  general  revenues  rather  than  further 
increases  in  regressive  Social  Security  payroll  taxes. 

7.  A  residual  INIedicaid  program  would  absorb  premiums  for  the 
poor  as  well  as  providing  the  remaining  4  mandatory  services;  physi- 
cian's care.  X-ray  and  lab  services,  hospital  care  and  mental  health 
care,  as  well  as  other  voluntary  services. 

8.  There  should  be  some  tie-in  with  the  Areawide  Agencies  on 
Aging  authorized  under  the  Older  Americans  Act,  which  have  been 
given  the  various  areas  of  our  states.  Perhaps  senior  citizens  centers 
could  be  established  as  screening:  centers  in  which  the  medical  and 
social  needs  of  the  elderly  could  be  assessed  and  then  matched  with 
medical  services  under  agencies  participating  in  Medicare  or  with 
services  under  Title  III  of  the  Older  Americans  Act. 

rv.  COST 

A.  Home  health  care 

The  Urban  Institute  projected  that  1.4  million  elderly  needed  home 
health  services.  The  cost  of  providing  these  services  in  the  first  year 
through  an  expanded  Medicare  program  is  $300  million,  an  esti- 
mate provided  by  the  Social  Security  Administration  and  rein- 
forced through  the  following  projections : 
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In  1972.  the  U.S.  spent  $24  million  for  home  health  under  the 
Medicaid  program.  Avhose  definition  is  more  liberal  than  the  Medicare 
definition.  These  serA'ices  were  pro\dded  to  about  113,000  people,  or 
precisely  $213  per  recipient.  Multiplying  $213  by  1.4  billion  yields 
an  estimate  of  about  $298  million. 

B.  Nursing  home  care 

About  $3.7  billion  is  presently  being  spent  for  nursing  home  care 
which  breaks  down  as  follows : 

Billions 

From   Medicaid   $2. 1 

From  private  paying  patients   1.  4 

From   Medicare   .  2 

Total   3.7 

Assuming  that  the  Federal  government  would  pay  what  is  presently 
paid  by  private  paying  patients  (which  would  not  be  so  if  coinsurance 
were  imposed),  the  cost  to  the  taxpayer  would  be  $1.4  billion.  Added 
to  that  would  be  the  cost  of  meeting  the  unmet  neecl^  or  600,000  elderly 
now  in  the  community  Avho  need  care.  T\Tiile  most  actuaries  are  cau- 
tious with  cost  projections  for  nursing  home  care,  the  above  analysis 
provides  a  reasonable  estimate.  In  1972,  the  U.S.  spent  $1,470,939,166 
for  nursing  home  care  under  the  Medicaid  program  for  562,330  bene- 
ficiaries or  an  average  of  $2,615  per  individual.  The  estimated  cost 
then  of  meeting  the  needs  of  600,000  neio  beneficiaries  would  be 
$1,569,000,000,  rounded  off  to  $1.6  billion. 

C.  Total  cost 

Assuming  a  cost  of  $1.6  billion  to  provide  nursing  home  care  for 
600,000  needy  aged  who  are  going  without  the  care  they  require,  and 
$1.4  billion  cost  in  relieving  private  paying  patients,  the  total  cost 
to  the  taxpayer  would  l)e  $3  billion.  The  cost  of  an  expanded  Medicare 
home  health  program  would  be  roughly  $300  million. 

In  short,  for  $3.3  billion  Congress  could  make  long-term  care  a 
right  for  all  Americans,  not  just  the  poor ;  it  would  provide  nursing 
home  coverage  for  600,000  new  patients  and  the  broad  spectrum  of 
home  health  services  to  1.4  million  more.  This  compares  favorably  with 
the  $5.3  billion  estimate  in  S.  2513.  which  proposes  the  "Federaliza- 
tion" of  Medicaid  (but  locks  the  states  in  at  their  current  level  of  ex- 
penditure) and  covers  few  if  any  new  beneficiaries. 

It  is  my  hope  that  these  thoughts  Avill  be  useful  to  you  in  your  de- 
liberations and  that  any  bill  reported  out  of  your  Committee  will 
provide  some  relief  to  the  urgent  needs  of  Americans  who  suffer  the 
compound  burdens  of  illness  and  advanced  age. 

With  best  wishes. 
Sincerely, 

Frank  E.  Moss, 
Chairman^  Suhcommittee  on  Long-Term  Care. 

o 
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Page  37,  footnote  31,  addition: 

HEW  states  that  PSRO  will  replace  utilization  review  and  medical  review 
committees  and  that  there  will  he  no  duplication. 

Page  49,  footnote  69,  addition: 

In  rural  areas  or  where  there  is  a  shortage  of  nurses,  the  Secretary  may 
waive  the  7-day-a-week  registered  nurse  coverage. 

Page  60,  footnote  12,  addition: 

As  of  October  18,  1974.  according  to  HEW,  the  amount  reimbursed  for  home 
health  services  under  Medicare  has  increased  from  $57  million  in  fiscal 
year  1971  to  $75  million  in  fiscal  year  1974.  In  addition,  the  claim  denial 
rate  has  decreased  from  4  percent  in  fiscal  year  1971  to  1.6  percent  in  fiscal 
year  1974  and  appears  to  be  going  even  lower  in  this  fiscal  year. 

Page  81,  footnote  70,  addition: 

HEW  is  required  by  law  (title  XVIII  of  the  Social  Security  Act)  to  contract 
with  State  agencies  for  the  performance  of  nursing  home  surveys.  Under 
title  XIX  of  the  Act,  States  have  the  responsibility  for  administering  their 
Medicaid  programs  of  which  nursing  home  care  is  a  component.  HEW  has 
performed  and  continues  to  perform  validation  surveys  on  a  sample  basis 
to  insure  uniform  application  of  Federal  requirements.  HEW  has  no  con- 
trol over  other  aspects  of  State  practices  such  as  licensing.  Nursing  homes 
not  wishing  to  participate  in  Medicare  and  Medicaid  are  not  subject  to 
Federal  requirements.  (Out  of  approximately  21,000  nursing  homes  in  the 
U.S.,  approximately  7,000  are  certified  as  skilled  nursing  facilities  under 
Medicare  and  Medicaid.  307  participate  under  Medicare  alone ;  3,281  par- 
ticipate under  Medicaid  alone ;  and  the  remainder  are  certified  for 
participation  under  both  programs. ) 
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